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Court of Appeals of the District of Columbia 


Xo. 6063. 

I 

Thomas Blackwell Smith, Executor, Appejlant, 

vs. I 

Robert C. Baldwin, Receiver of the Commerciai National 

Bank. I 


1 [Stamp:] Filed Mar. 25, 1931. Theodore Cogs¬ 
well, Register of Wills, D. C., Clerk of Probate 
Court. I 

j 

I, Gertrude L. Hotfman, of the City of Washington, Dis¬ 
trict of Columbia, being of sound and disposing mind, 
memory and understanding, do hereby make, publish and 
declai*e this to he mv last will and testament, herebv re- 
yoking any and all wills heretofore made by m^. 

(1) I direct that all my just debts and funeral expenses 

in such amount as may be approved by my Exe) 2 utor here¬ 
inafter named, be paid. | 

(2) I direct that I be buried on the Hoffuian family 
burial lot in Union Cemetery, Leesburg, Virginia, and I 
further direct that a stone be erected at my grkve similar 
to the stone erected at the grave of my sister, Jane D. 
Hoffman, deceased, the cost of said stone to be baid by my 
Executor hereinafter named out of my estate, j 

(3) I give and devise unto Charles Despard fDf Parkers¬ 
burg, West Virginia, Emily Despard of Parkersburg, West 
Virginia, Estelle O'Bleniess of Pittsburgh, Pe|bnsylvania, 
and Emily Despard Bukey of Parkersburg, We^t Virginia, 
absolutely and in fee simple, in equal shares as tenants 
in common and not as joint tenants, all my right, title, 
interest and estate in and to all of the real estate in Har¬ 
rison County, West Virginia, in Gilmer County, West Vir¬ 
ginia, in the City of Clarksburg, West Virgini^, in Prince 

I 

1—6063a I 


I 
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Georges County, Maryland, and elsewhere, which was de¬ 
vised to mv sister, Jane D. Hoffman, and to me bv the last 
will and testament of my aunt, Gertrude Lee Despard, late 
a resident of the City of Philadelphia, Pennsylvania, my 
said sister, Jane D. Hoffman, having subsequently departed 
this life intestate and her interest in said real estate hav¬ 
ing passed to me as her sole heir at law. In the event that 
any devisee mentioned in this paragraph of my will shall 
pre-decease me, I give and devise to the legal heirs at 
law of said deceased devisee the interest in the real estate 


mentioned 
isee would 


in this paragraph, to which said deceased dev- 
liavc been entitled had he or she survived me. 


Gertrude L. Hoffman. 


GLH-1. 


being mv intention that no devise created bv this 


paragraph of my will shall lapse. 

(4) I give and bequeath unto Jean Watts Staples of 
Roanoke, Virginia, my small silver water pitcher, my silver 
cup marked ‘‘E. L.iDuncan,'’ small painting of her grand¬ 
father Lee, and picture of her grandfather Duncan, abso¬ 
lutely. 


(5) I give and bequeath unto Lee Edwards Cox of New 
Haven, Connecticut, my old mahogany desk and four ma¬ 
hogany parlor chairs, absolutely. 

(6) I give and bequeath to Anne Smith, daughter of 
Thomas Blackwell Smith, of Washington, D. C., my ma¬ 
hogany parlor table, absolutely. 

(7) I give and bequeath to Jane Smith, daughter of 
Thomas Blackwell Smith, of Washington, D. C., my ame¬ 
thyst and pearl breastpin, absolutely. 

(8) I give and bequeath to Dorothy Hoffman DeFord of 
Towson, Maryland,'painting of my grandfather, Peter Hoff¬ 
man; painting of my grandmother, wife of Peter Hoffman; 
painting of Uncle John Hoffman; painting of Uncle Jere¬ 
miah Hoffman; painting of Aunt Eliza Hoffman, and paint¬ 
ing of C’ousin Emily Weld as a child, absolutely. 

(9) I give and bequeath to Mrs. Agnes Shands of Wash¬ 
ington, D. C., St. Memmion picture of her grandfather, 
Xathaniel Cocke; picture of her Aunt Elizabeth Hoffman, 
my mahogany dining table, mahogany candle stand, and 
black Windsor rocking chair, absolutely. 
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(10) I give and bequeath unto Anne McClearyjof Wash¬ 
ington, D. C. niy mahogany dressing glass, absolutely. 

(11) I give and bequeath unto Louisa Burwell Heineker 
of Salisbury, ^laryland, all of my jewelry, wearing apparel 
and household effects including furniture, silverware, glass¬ 
ware, pictures, books, linen, etc., except the articles here¬ 
tofore bequeathed in the preceding paragraphs of this will. 

(12) I hereby authorize, direct and empower ijny Execu- 

Gertrude L. Hoffman. j 

GLH-2. 

? tor hereinafter named, to sell at public auction or 
private sale, for such price and upon such terms 
as he may deem best, all the rest, residue and 'remainder 
of my estate, real, personal and mixed and wjieresoever 
situate, of which I may die seized and possessed, and to 
convey and transfer same to the purchaser or purchasers 
thereof without liability on the part of said purchaser or 
purchasers to see to the proper application of the purchase 
money, and out of the proceeds of the sale of said estate 
to ])ay the several pecuniary legacies hereinafter be¬ 
queathed by jiaragraphs 13 to 33 both inclusive, of this will. 

(13) I give and bequeath unto the Loudoun National 

Bank of Leesburg, Leesburg, Virginia, and its successors, 
as Trustee, the sum of Ten Thousand Dollars, ($10,000.00), 
in timst to invest and re-invest the same and to ||'»ay the net 
income therefrom semi-annually to the propeij officers of 
St. James Episcopal Church of Leesburg, Vij-ginia, said 
income to be received and used by said officers of said 
Church in perpetuity on account of the generkl expenses 
of said Church. I 

(14) I give and bequeath to the Loudoun Hospital of 

Leesburg, Virginia, the sum of Fifteen Thousand Dollars, 
($15,000.00), absolutely, to become a part of j the endow¬ 
ment fund of said hospital. | 

(15) I give and bequeath to the Children’s Hbspital, now 
located at 13th & W Streets, Northwest, Washiijigton, D. C., 
the sum of Ten Thousand Dollars, ($10,000.00)^ absolutely. 

(16) I give and bequeath unto Hudson Stuck Memorial 
Hospital of Fort Yukon, Alaska, the sum of Twenty Thou¬ 
sand Dollars, ($20,000.00), absolutely. 
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(17) 1 give and bequeath unto Louisa Burwcll Heineker 
of Salisbury, Maryland, the sum of Twenty Thousand Dol¬ 
lars, ($20,000.00), absolutely. 

(18) I give and bequeath to Anne McCleary of Washing- 
ington, D. C., the sum of Ten Thousand Dollars, ($10,- 
000.00), absolutely. 

(19) I give and bequeath unto Jean Watts Staples of 

Gertrude L. Hoffman. 

GLH-3 

4 Roanoke, Virginia, the sum of Ten Thousand Dol¬ 
lars, ($10,000.00), absolutely. 

(20) I give and bequeath unto Anne Smith, daughter of 
Thomas Blackwell Smith, of Washington, D. G., the sum 
of Two Thousand Dollars, ($2,000.00), absolutely. 

(21) I give and bequeath unto Jane Smith, daughter of 
Thomas Blackwell Smith, of Washington, D. C., the sum 
of Two Thousand Dollars, ($2,000.00), absolutely. 

(22) I give and bequeath unto Charles Binns Tebbs, Jr., 
son of Charles BinnS Tebbs, Sr., of Washington, D. (\, the 
sum of Two Thousand Dollars, ($2,000.00), absolutely. 

(23) I give and bequeath unto Virginia T. Bowie of 
Washington, D. C., the sum of Five Thousand Dollars, 
($5,000.00), absolutely. 

(24) I give and bequeath unto Beatrice Gilespie of Co¬ 
lumbus, Ohio, the sum of Five Thousand Dollars, 
($5,000.00), absolutely. 

(25) I give and bequeath unto Hortensie Scofield of 

Columbus, Ohio, the sum of Five Thousand Dollars, 
($5,000.00), absolutely. 

(26) I give and bequeath unto Grace Stein of Columbus, 
Ohio, the sum of Five Thousand Dollars, ($5,000.00), ab¬ 
solutely. 

(27) I give and bequeath unto Lee Edwards Cox of New 
Haven, Connecticut, the sum of Ten Thousand Dollars, 
($10,000.00), absolutely. 

(2'8) I give and bequeath unto Elizabeth Burkhardt of 
Richmond, Virginia, the sum of Five Thousand Dollars, 
($5,000.00), absolutely. 

(29) I give and, bequeath unto Jean Burkhardt of Rich¬ 
mond, Virginia, the sum of Five Thousand Dollars, 
($5,000.00), absolutely. 


5 

(30) I give and bequeath unto G. H. L. Bebman of 

AVooster, Ohio, the sum of Five Thousand | Dollars, 

(ira,000.00), absolutely. ! 

(31) I give and bequeath unto Kate Steadman Of Wash¬ 

ington, D. C., my faithful maid, the sum of One ’]j?housand 
Dollars, ($l,000.b0), absolutely. | 

Gertrude L. Hoffman. ! 

I 

GLH-4. ! 

i 

5 (32) I give and bequeath unto Bertie M^riarty of 

Leesburg, Virginia, the sum of One Thousand Dol¬ 
lars, ($1,000.00), absolutely. 

(33) I give and bequeath unto Jane Herndon of Lees¬ 

burg, Virginia, the sum of Two Thousand Dollars, ($2,- 
000.00), absolutely. I 

(34) T direct that the several pecuniary legacies herein¬ 
before bequeathed under paragraphs 13 to 33, both inclu¬ 
sive, shall have priority in the order in which sai^l legacies 
are herein named and I direct that in case of a deficiency 
of assets for the full payment of all of said (pecuniary 
legacies, the said legacies shall be paid in full respectively 
in the order of priority in which they are above iet out. 

(35) All the rest, residue and remainder of m^j' estate of 
whatever character, whether real, personal or piixed and 
wheresoever situate of which I may die seized and pos¬ 
sessed, or to which I mav be in anv wav entitled, includ- 
ing all cash from the sale of my estate directed to be sold 
by paragraph 12 of this will, which may remaii) after the 
payment of the pecuniary legacies hereinbefore set out, 
I give, devise and bequeath unto Norma Pennejll, wife of 
Alajor R. AI. Pennell, U. S. A., Louisa Burwell Heineker of 
Salisbury, Maryland, and The Episcopal Homb for Chil¬ 
dren, now located on Talbert Street, AnacostiaJ Washing¬ 
ton, D. C., in equal shares, absolutely and in feb simple. 

(36) I hereby nominate and appoint Thomas Blackwell 
Smith of the City of AA^ashington, District of Cplumbia, as 
the Executor of this mv last will and testament.! 

*■ I 

In Testimony AA^hereof, I have hereunto set m^ hand and 
affixed mv seal to this mv last will and testament! consisting 
of six typewritten pages, each of said pages bearing my 
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siciialure on the inarii’in thereof, this 9th day 

^ V.. • 


A. D., 1930. 


GERTHUDE L. IIOFFMAX 


of April, 
[seal.] 


Gertrude L. Hoffman. 

GLH-5. 

SiiiTied. Sealed. Published and Declared bv Gertrude L. 

•r^ * 

Hoffman the above named Testatrix, as and for her 
6 last will and testament, in our presence, who, at her 
request and in her presence and in the presence of 
each other, have hereunto subscribed our names as wit¬ 
nesses thereto, this 9th dav of April A. D.. 1930. 

FREDERICK S. TYLER, 

1529 0 Sf., Wash., D. C.: 
W. F. ORRISOX, Jr., 

Corn!. XafL Baah; 
FRED W. PIMPER, 

' ComJ. XafL Bank, Wash., D. C. 

Gertrude L. Hoffman. 


(Endorsement: Will of Gertrude L. Hoffman, deceased, 
filed ^larch 25, 1931. Theodore Cogswell, Register of 
Wills D. C., Clerk of Probate Court. Will admitted to 
Probate and Record June 16, 1931.) 

7 Memoranda. 

2. Memorandum : Date of death of Gertrude L. Hoffman, 
March 22, 1931. 

3. ^Memorandum: Will of Gertrude L. Hoffman admitted 
to probate June 16, 1931, and Letters Testamentary issued 
to Thomas Blackwell Smith, Executor, June 18, 1931. 

4. Memorandum: First Account of Executor approved 
June 29, 1932, showing total personalty, $183,116.43, and 
proposed payment of legacies through paragraph 22 of 
said will, including legacy of $20,000. under paragraph 16 
to the Hudson Stuck .Memorial Hospital of Fort Yukon, 
Alaska. 

5. Memorandum: Februarv 16, 1933. Petition filed bv 
Domestic & Foreign Missionarv Societv of the Protestant 
Episcopal Church in the United States of America for rule 
upon Executor to show cause why he should not pay to 
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N]^. 


said Society the boquost of $’20,000. to Hudson Stucfk Memo- 
I'ial Hospital of Fort Yukon, Alaska. 

(). Honioranduni: February 17, 1933. Rule issued. 

7. .Memorandum: February 17, 1933. Answer of Execu¬ 
tor tiled. I 

S. Memorandum: February 23, 1933. Decree! ordering 
Executor to pav said legacy to said Society. I 

8 [Stamp:] Filed Mar. 16, 1933. Theodore jCogswell, 

Register of Wills, D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Columbi4, Holding 

a Probate Court. | 

I 

Administration Xo. 41,759. 

I 

In re Estate of Gertrude L. Hoffman, Deceased. 

Peiitioii of Thomas BlaclxiveU Smith, Executorl for Rule 
to Show Cause and for Instructions. 

The petitionei-, Thomas Blackwell Smith, Executor of 
the Estate of Gertrude L. Hoffman, deceased, rpspectfully 
represents unto the Court, as follows: j 

1. Tlie said Gei’trude L. Hoffman, departed jhis life on 
or about the 22nd day of March, 1931, leaving a last will 
and testament under the terms of which the petitioner, as 
Executor, was directed to sell certain assets of the Estate, 
and, from the ])roceeds of said sale, to pay certain legacies 
in full in tlie orch-r in which they are therein setlforth. 

2. Tlie will of said decedent was admitted to probate and 
record by this Court, and your petitioner qualified as Ex- 
ecutoi* thereunder on the 18th day of June, 1931|. 

3. Your ])etitioner^s first account herein pr|oyiding for 

the payment of legacies set out under Items 1$ to 22 both 
inclusive in the will was approved bv this Cotirt on June 
30, 1932. ' I 

4. By Item 16 of said will, the sum of $20,00j3.00 was be¬ 

queathed to the Hudson Stuck Memorial Hospital of Port 
Yukon, Alaska. [ 

5. On June 30, 1932, your petitioner forwarded, through 
banking channels, to said Hospital, at Fort Yuxon, Alaska, 

hs check, as Executor, for $20,000.00 payable to the 

9 order of the Hudson Stuck Memorial Hospital, but 
in the latter part of September, 1932, said check was 
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returned to this petitioner with a statement from the physi¬ 
cian in charge of said Hospital that said Hospital was not 
an incorporated institution but was under the control of 
the Domestic and Foreign Hissionary Society of the Prot¬ 
estant Episcopal Church in the United States of America, 
a corporation; thatithercafter, on or about October 8, 1932, 
this petitioner, through his attorney, informed the said 
Hissionarv Society that it would be necessary for the So- 
ciety to secure an' order of this Court authorizing your 
petitioner to pay tlie legacy to said Missionary Society. 

G. On the 16th day of February, 1933, a petition was filed 
herein by the Missionary Society for rule on your peti- 
tioner to show cause why said legacy should not be paid 
to it and petitioner filed an answer thereto on February 
21st, 1933: whereupon, after a hearing on February 23, 
1933, this Court entered an order directing petitioner to 
pay the legacy, with interest thereon at 3 per centum per 
annum from October 3, 1932, to said Society. 

7. Pursuant to said order, petitioner submitted a form 
of ivceipt for said legacy to counsel for the Society, and 
on February 25th. issued his check, as Executor, to the 
order of the Society for $20,233.42, on the Commercial Na¬ 
tional Bank of Washington, D. C., in exchange for release- 
receipts executed by the Society, and on the same day, for 
the ])urpose of meeting said check, petitioner transferred 
from his sayings account, as Executor, the sum of $20,- 
233.42 to his checking account, as Executor, in said Bank, 
thereby earmarking said fund as a special trust fund for 
that purpose. All! of the funds in said accounts of peti¬ 
tioner, as Executor, were funds of the Estate or con- 

10 stituted part of the proceeds of sale of assets of the 
Estate. 

8. For many years, petitioner has been employed by the 
Commercial National Bank in charge of its Savings De¬ 
partment with the title of Assistant-Cashier; that he had 
knowledge of the fact that banks in several of the States 
liad been closed and was informed that there had been ab¬ 
normal withdrawals from certain banks in the District of 
Columbia, and hgdi personal knowledge that there had been 
abnormal withdrawals from the Commercial National 
Bank; that on the morning of February 27, 1933, he became 
apprehensive that all banks in the District of Columbia 
might close, and in order to protect the interests of the 
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})eneficiaries of the Estate, deemed it his duty to vrithdraw, 
and he did withdraw, about $9,000.00 in cash, the same being 
the entire balance to his credit as Executor rempning in 
the savings account after transferrring the sun:| of $20,- 
233.42 to his checking account, as Executor as aforesaid, 
to meet the outstanding check issued to the order of said 
Societv, and later in the same dav withdraw’ the said sum 
of $20,233.42 in cash, standing to his credit in his checking 
account as Executor of said Estate, and thereuppn, on the 
same day, to wnt, February 27, 1933, placed both of said 
sums, to w’it, the sum of about $9,000.00 and the sum of 
$20,233.42, in currency in a safe deposit box standing in 
his name as Executor of said Estate in the vau|t of said 
Commercial National Bank, w’hich box already (contained 
various notes and other property of the Estate; ^hat your 
l)etitioner was not a general executive officer of said bank; 
that he w’as not a member of the Board of Directors of said 
bank and w’as not informed as to its policies; that on Feb¬ 
ruary 27, 1933, the day upon w’hich he withdrew’ kaid sums 
of money and placed them in said safe deposit box, he did 
not know’ that said bank w’as insolvent and did not 
11 know’ that the closing of said bank w’as in contempla¬ 
tion of its directing officers or by the Conptroller of 
the Currency. I 

9. That on the morning of February 28th, 1933, jpetitioner 
w’ent to the Commercial National Bank to perforni his usual 
duties there, but w’as then informed for the first time that 
the bank had been closed by order of the Comptroller of 
the Currency, and shortly thereafter petitioner learned that 
Robert C. Baldw’in had been appointed Receiver of, and 
had taken charge and possession of said bank, indluding the 
vault in w’hich said safe deposit box is located. | 

10. Thereafter, petitioner w’as informed by cbunsel for 
said Missionary Society that said check for $20,233.42 had 
been returned to said Society unpaid, and on or about 
March 13th, 1933, petitioner applied to said Robert C. 
Baldwin, Receiver, for permission to enter said sife deposit 
box and w’ithdraw’ therefrom the cash above mentlioned, and 
all other assets of the Estate therein, for the purpose of 
paying said legacy to said Missionary Society, and also for 
the purpose of ascertaining w’hether any of said currency 
W’as in the form of gold certificates which shoul4 be turned 
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in to the proper agt^ncy of the Government in accordance 
with the recent proclamation of the President of the United 
States, but said Receiver declined to permit petitioner to 
liave access to said l:ox or to withdi-aw the contents thereof. 

11. Said safe de])osit box does not contain any property 
ether than proi)erty of said Estate, and petitioner, as Ex¬ 
ecutor of said Estate, is not indebted to said Commercial 
Xational Bank, or the Receiver thereof, in any amount and 
believes that he is entitled to ])ossession of the contents 
of said safe deposit box, including- particularly said ear¬ 
marked fund of .'r20,*2o3.42, and believes that he is being 
unlawfully deprived thereof by the refusal of said 
12 Receiver to let him have access thereto. 

12. In refusing petitioner's demand for possession 
of the contents of said safe deposit box, said Receiver 
claimed that the withdrawal of said currency from peti¬ 
tioner's savings and checking accounts was in violation of 
Section 91 of Title 12 of the United Stales Code, reading 
as follows; 

‘‘Sec. 91. Transfers bv Bank and Other Acts in C’ontem- 
plation of Insolvency.—All transfers of the notes, bonds, 
bills of exchange, ot* other evidences of debt owing to anv 
national banking association, or of deposits to its credit; all 
assignments of mortgages, sureties on real estate, or of 
judgments or decrees in its favor; all deposits of money, 
bullion, or other valuable thing for its use, or for the use of 
any of its shareholders or creditors; and all payments of 
monev to either, made after the commission of an act of 
insolvency, or in contemplation thereof, made with a view 
to prevent the application of its assets in the manner pre¬ 
scribed by this chapter, or with a view to the preference of 
one creditor to another, except in payment of its circulating 
notes, shall be utterly null and void; and no attachment, in¬ 
junction or execution, shall be issued against such associa¬ 
tion or its property before final judgment in any suit, ac¬ 
tion, or proceeding,In any State, county, or municipal court. 
(R. S. Sec. 5242.)^’’ 


Petitioner avers, however, that the withdrawal of said cur¬ 
rency and the deposit thereof in said safe deposit box was 
not made by petitioner for the purpose or with the inten¬ 
tion of violating any of the provisions of said statute, but 
was made by petitioner for tlie purpose of carrying out the 
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provisions of said Order of Court and also to sjafeguard 
said trust fund for the benefit of the beneficiariejj; thereof. 

IM. Petitioner is advised by counsel that he shoijld obtain 
the instructions of this Court, under the foregoing’ circum¬ 
stances, as to the disposition to be made of said f|unds now 
deposited in said safe deposit box. | 

And, whereof, in consideration of the premises, petitioner 
prays: I 

1. That a rule be issued herein by the Court directed to 
Robert C. Baldwin, Receiver of the Commercial Xa- 
l.‘> tional Bank of Washington, D. C., requiring him to 
show cause, if any he has, why he should not permit 
])etilioner to withdraw all of the contents of saip safe de- 
})osit box now standing in the name of ])etitioner,|as Execu¬ 
tor of the above Estate; 

'2. That, after hearing, the Court give its instr 

to whether said currencv should be turned over 

« 

(‘cutor for the ])urpose of paying said legacy to 
sionarv Sovietv and other legacies and costs of this Instate 
in due course, or whether said currency should b]e returned 
to said bank or its Receiver; 

o. And for such other and further relief as 
may deem proper. 

THOMAS BLACKWELL S.MiTH, 
Executor of the Estate of Gertrude 

L. Hoff man y t^eceased. 

.McKEXXEY, FLANNERY & CRAIGHILL, 

By G. B. CRAIGHILL, 

Ilibbs Building, Washington. D. C. 

BASIL D. BOTELER, 

B. D. BOTELER, 

Woodward Building, 

Washington, D. C., 

Attorneys for Petitioner. 


hictions as 
to the Ex- 
said Mis- 


tlm Court 


District of Columbia, . 95 : I 

I do solemnly swear that I have read the foregoing peti¬ 
tion bv me subscribed and know the contents thereof; that 
the facts therein stated of my personal knowlecige are true, 
and those stated upon information and belief, I believe to 
be true. 

THOMAS BLACKWELL SMITH. 


12 


THOMAS BLACKWELL SMITH, EXECUTOR, VS. 


Subscribed and sworn to before me this 15th day of 
March, 1933. 

[Seal of Bertha P. Isaacs, Notary Public, District 

of Columbia.] 

BERTHA P. ISAACS, 

Xotar?j Public, I). C. 

(Endorsement: Petition of Thomas Blackwell Smith, Ex¬ 
ecutor, for rule to show cause and for instructions. Filed 
March 1(1, 1933. Theodore Cog*swell, Register of Wills, 
D. C., Clerk of Probate Court.) 


14 Rule to Show ('ause. 

Upon consideration of the petition of Thomas Blackwell 
Smith, Executor of the Estate of Gertrude L. Hoffman, de¬ 
ceased, tiled herein on the Kith day of March, 1933, it is 
by the Court this Kith day of ^larch, 1933, 

Ordered that Robert C. Baldwin, Receiver of the Com¬ 
mercial National Bank of Washington, D. C., appear in this 
Court at ten o'clock a. m. on the 28th day of March, 1933, 
and show cause, if any he has, why petitioner should not be 
permitted to withdraw and to retain possession of the con¬ 
tents of the safe deposit box described in said petition as 
therein prayed, providing a copy of said petition and of 
this order shall have been served upon said Receiver on or 
before March 21st, 1933. 

DANIEL W. O^DONOGHUE, 

I Justice. 


(Endorsement: Rule to show cause, filed iMarch 16, 1933. 
Theodore Cogswell, Register of Wills, D. C., Clerk of 
Probate Court.) 

15 Answer of Robert C. Baldwin, Receiver of the Com¬ 
mercial Xational Bank, to Petition and Rule to 
Shoiv Cause, 

The Answer of Robert C. Baldwin, Receiver of the Com¬ 
mercial National Bank, to the Petition of Thomas Blackwell 
Smith, Executor of the estate of Gertrude L. Hoffman, de¬ 
ceased, filed herein on the 16th day of March, 1933, and to 
the Rule issued thereon to show cause, if any, why peti- 
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tioiier should not be permitted to withdraw and Ito retain 
possession of the contents of the safe deposit box described 
in said petition, respectfully shows to the Court a^ follows: 

1-4. That this respondent had no personal kno-^dedge of 
the facts alleged in paragraphs 1 to 4, inclusive, of jsaid peti¬ 
tion, and can therefore neither admit nor deny |he same, 
but believes the same to be true. 

5-(). That this respondent has no personal kno'ivledge of 
the facts alleged in paragraphs 5 and 6 of said petition and 
can therefore neither admit nor denv the same, i 

7. This respondent has no personal knowledste of the 
facts alleged in paragraph 7 of said petition and ('an there¬ 
fore neither admit nor deny the same, except that respond¬ 
ent admits, from an inspection of the records of said Com¬ 
mercial National Bank, that petitioner did, on Feb- 

Ib ruary 25, 1933, transfer the sum of $20,23^.42 from 
his savings account to his checking accounti as execu¬ 
tor in said bank, but respondent denies that th^ transfer 
of said sum in the manner and for the purposes as stated 
thereby earmarked or otherwise set apart said sum as a 
special trust fund for said bank. 

8. This respondent, upon information and belief, admits 

the allegations contained in paragraph 8 of said Petition, 
except as follows: | 

(a) Respondent avers that the amount withdrawn in 

cash by petitioner on the morning of Februar\i 27, 1933, 
the same being the entire balance remaining to his credit 
as executor in the savings account of said estate, was the 
sum of $9,715.09, instead of ‘‘about $9,000 in cash,” as al¬ 
leged in said Paragraph 8 of said Petition. Respondent 
attaches hereto copy of the counter check dated February 
27, 1933, by which said balance was withdrawn by petitioner 
as executor from the savings account in said banlv as afore¬ 
said, which is marked Respondent’s Exhibit A and made 
a part hereof. [ 

(b) Respondent further avers that the sum withdrawn by 
petitioner from his checking account in said bank as exec¬ 
utor on February 27, 1933, as aforesaid, was the sum of 
$20,316 in cash and not the sum of $20,233.42, las in said 
paragraph 8 alleged, and that the said sum of $20,316, plus 
71 cents, vras the entire balance of said checking account 
standing to petitioner’s credit in said bank as executor 
aforesaid. A copy of the check by which said sum of 
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$-0,31 was witlidrawii as afoiH'said is liereto attached, 
marked Respondent's Exhibit B and made a part hereof. 

(c) Respondent further avers that each of said sums was 
withdrawn by petitioner as executor from the savings and 
the checking accounts respectively of said estate im- 
17 mediately upon the o])ening of said (’omniercial Na¬ 
tional Bank on the morning* of P^ebruary 27, 1933, and 
that said withdrawals were not made at different times 
during the day as in said paragraph 8 alleged. 


Res])ondent on information and belief avers that the com¬ 
bined proceeds of such withdrawals, amounting to the sum 
of $30,031.09 in currency, were placed by ])etitioner in a safe 
deposit box which he had some time previously rented in his 
name as executor of said estate in the vault in the sate de¬ 


posit department of said ('onimercial National Bank. 

(d) Respondent further avers that upon the same day and 
at the same time, to-wit, on the morning of P^ebruary 27, 
1933, petitioner also withdrew in cash, by separate counter 
checks, the balances of two savings accounts which he main¬ 
tained and controlled in said Commercial National Bank in 
the names of his two minor children, namely, savings ac¬ 
count No. 10,305 in the name of Annie C. Smith, and savings 
account No. 10,307^ in the name of Rosa Jane Smith, aggre¬ 
gating the sum of $853, and placed the currency received 
therefrom either in said safe deposit box standing in his 
name as executor of said estate as aforesaid or in a safe 


deposit box in the same vault of the safety deposit depart¬ 
ment of said bank which he had some time previously rented 
in the joint names of petitioner and his wife. A copy of 
each of said counter checks is hereto attached and marked 
Respondent's Exhibits C and D respectively and made a 
part hereof. 

(e) This Respondent denies the allegation in paragraph 
8 of the Petition that the petitioner was not a general execu¬ 
tive officer of said Commercial National Bank. On the con¬ 
trary respondent avers that petitioner, as Assistant Cashier 
in charge of the Savings Department of said bank, was 
vested with the general executive authority common to the 
performance of the duties of that office in all banking 
18 institutions.' This respondent further denies, upon 
information and belief, the allegations in said para¬ 
graph 8 that petitioner did not know on the morning of 
February 27, 1933, when petitioner withdrew the balance 
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ot* all Ills deposits in tlu* ])ank and placed the currency de- 
i-ived llierefroni in the safe deposit box or boxes als afore¬ 
said, that the closing of said Commercial Xatioiitil Bank 
was in contemplation by its officers or by the Comptt’oller of 
tin* Currency. On the contrary, this resi)ondent avers that 
the records of said Commercial National Bank discloses the 
fact that beginning on Monday, February 20, 19^3, large 
withdrawals were made from the deposit in the bank; that 
on Thursday, February 23, such withdrawals ab|iormally 
increased and continued to increase until the closei of busi¬ 
ness on Saturdav, Febraurv 25th; that said withdrawals 
W(‘i-(‘ r(‘sumed and continued throughout the busineiss dav of 

• ^ I ** 

Monday, Februai’v 27, and culminated on that dav in an 

■ * ' I * 

excess of withdrawals over deposits of over two| hundred 
and thirty thousand dollars. That of said abnorlnal with- 


hd of the 
the total 


drawals during th(‘ week ending February 25th a 
day of Fei)ruary 27, approximately one-third of 
amount thei'eof was of deposits in the savings d(^partment 
of said bank, of which petitioner, as Assistant Cashier 
aforesaid, was in charge. 

Kespondent avers that petitioner as Assistant Cashier 
had direct knowh‘dge of such abnormal withdraWals of de- 
])osits, and that as the result thereof had direct Knowledge 
that the solvency of the bank was threatened, and that it 
might be required to close it doors. 

t). This res])ondent is without i)ersonal knowlejdge of the 
iacts alleged in ])aragraph 9 of the Petition and heitlier ad¬ 
mits nor denies said allegations, but states that It is a fact 
that on the morning of February 28, 1933,ithe Comp- 
19 troller of the Currency, pursuant to thej authority 
vested in him by law ap'pointed one J. L. jBailey Re¬ 
ceiver of the (’ommercial National Bank, and .8aid Bailey 
immediately took possession of said Bank, its books, rec¬ 
ords and assets, and assumed charge of the sa^ne and re¬ 
mained in charge thereof until the close of business that 
day, when he resigned and this respondent w^s duly ap- 
])ointed Receiver of said Bank in lieu of said Bailey, and 
after duly tpialifying as such Receiver assumed the duties 
thereof and ever since has been and now is acting as such 
Receiver. [ 

10. This respondent has no personal knowledge of the re¬ 
turn of petitioner’s check unpaid to said Domestic and For¬ 
eign Missionary Society as in paragra])h 10 of the Petition 
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set fortli, and can neither admit nor deny the same, but re¬ 
spondent admits the other allegations of fact contained in 
])ai'agraph 10 of said ])etition. 

11. This respondent has no personal knowledge of the 
contents of the safe deposit box rented by petitioner as ex¬ 
ecutor of tile estate of (lertrude h. Hoffman in the vault of 
the safe deposit department of said Commercial Xational 
Bank. exce])t that respondent is informed and believes and 
therefore avers that said box contains the combined bal¬ 


ances withdrawn in cash by petitioner on the morning of 
Februarv 27, 1933, from the savings and checking accounts 
as executor of said estate as aforesaid, amounting to the 
sum of $30,031.09, and possibly by the further sum of $853, 
being the balances withdrawn by petitioner at the same 
time and on the same day from the two savings accounts in 
said bank controlled by ])etitioner as Trustee for his two 
minor children. 

Bespondent denies the allegations in said para- 
20 graph contained that petitioner is not indebted to 
said Commercial Xational Bank or to the Receiver 


thereof, and that j)etitioner is entitled to possession as ex- 
ecuto]- of the funds or any part thereof withdrawn by him 
from the checking and savings accounts of said Hoffman 
estate as aforesaid, and that petitioner is being unlawfully 
dei)rived thereof by the refusal of this rospondent to per¬ 
mit petitioner to have access to and remove the same from 
said safe deposit box in the vault of the safe deposit de- 
])artment of said Bank. 

This respondent, on the contrary, is advised and believes 

and therefore avers that all of the funds withdrawn bv said 

* 

petitioner from petitioner's checking account and from the 
several savings accounts controlled by him in said Commer¬ 
cial Xational Bank as aforesaid, were withdrawn by said 
petitioner with a view and intent to a preference as a cred¬ 
itor of said bank contrary to the provisions of Sec. 91 of 
Title 12 of the Code of the United States, and that petitioner 
is not entitled to the possession of the contents of said safe 
deposit box, to the extent of said currency therein con¬ 
tained. 

12. This respondent admits the allegations contained in 
paragraph 12 of the petition that in refusing petitioner’s 
demand for possession of the contents of said safe deposit 
box, this respondent based his refusal upon the fact that the 
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of fact in 


withdrawal of said currency from petitioner’s sa\’ings and 
checking accounts was in violation of Sec. 91, Titlc^ 12, of the 
United States Code, as in said paragraph of the ji^etition set 
forth. 

This respondent denies the other allegations 
said paragraph 12 set forth. I 

21 13. This respondent, answering paragraph 13 of 
the petition, concurs in the assertion therein con¬ 
tained as to the desirability of obtaining the instructions of 
this Court undei* the facts disclosed as to the disposition to 
be made of said funds now deposited in said safety deposit 
box. 

And by way of further answer to said petition, this re¬ 
spondent avers: That the sums totaling $30,884.09, with¬ 
drawn as aforesaid by petitioner and presumabbr now con¬ 
tained in currency in the safe deposit box rented by peti¬ 
tioner in the safe deposit vault of said Comn:^ercial Na¬ 
tional Bank are assets of said Bank and were wdt^drawn by 
him from deposits standing to the credit of said| petitioner 
as executor and trustee respectively with a viewjto prevent 
the application of such assets in the manner prescribed by 
the National Banking Act, and with the intentio^i of giving 
])etitioner preference over other creditors of sail'd bank. 

Respondent states that the withdrawal of ealch of said 
sums aforesaid by the petitioner as executor cJnd trustee 
respectively was made by him with knowledge oi the exces¬ 
sive and abnormal withdrawals that had beep made by 
depositors of the bank during the preceding we([k and that 
a run had been in progress upon the bank and fhat by vir¬ 
tue of such abnormal withdrawals its insolvency! was immi¬ 
nent and that the bank would of necessity be unable to con¬ 
tinue in business and said withdrawals were mkde in con¬ 
templation thereof and with a view to prevent t|he applica¬ 
tion of the assets of the bank in the manner prescribed by 
law and with a view to the preference of himself, as execu¬ 
tor of said estate and as trustee, as a creditor of said bank, 
and in violation of Sec. 91 of Title 12 of the Upited States 
Code. I 

22 Wherefore, having fully answered tjie petition 
filed herein, respondent prays that this Court ad¬ 
judge and decree that the said sums of currency amounting 


3—6063a 
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to $30,031.09 and presumably contained in said box or boxes 
in the safe deposit vault of said Commercial National Bank 
are assets of said Bank to be administered with other assets 
for the benefit of the creditors of said bank, as provided by 
the National Banking Act, and that this respondent be 
authorized to open said box or boxes and possess himself, 
as Receiver aforesaid, of any currency in said box or boxes 
to the amount of $30,031.09. 

Respondent further prays that should it develop, upon 
said box or boxes being opened, that they contain less than 
the sum of $30,031i.09 in currency, the petitioner be re- 
(|uired to ])ay over in lawful money to this respondent such 
sum or sums as the amount of currency contained in said 
box or boxes may be deficient of the sum of $30,031.09. 

Respondent prays for his costs herein and for such otlier 
and fui*ther relief as to the Court may seem meet and 
proper. 

ROBERT C. BALDWIN, 
Receiver of the Commercial National Bank. 

SHERLEY, FAUST & WILSON, 

Attorneijs for Receiver. 

Bv F. DeC. FAUST. 


District of Columbia, ss : 

I do solemnlv swear that I have read the foregoing An- 
swer by me subscribed and know the contents thereof: that 
the facts therein stated of my personal knowledge are true, 
and those stated upon information and belief, I believe to 
be true. 

ROBERT C. BALDWIN. 


Subscribed and sworn to before me this 10" dav of April, 
1933. 

[Seal of Josephine L. Hayes, Notary Public, District 

of Columbia.] 

JOSEPHINE L. HAYES, 

Notary Public, D. C. 


(Here follows exhibit, marked page 23.) 
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Memorandum. 


April 27, 1933.—Hearing before Honorable James M. 
Proctor, Associate Justice, and Memoranda of Authorities 
filed by counsel for Executor and Receiver. 
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I 

Memoranduyyi. 

In my opinion the action of Mr. Smith, as an officer of the 
innik, in making' payments to himself, as execut|br of the 
Hoffman Estate, of its funds on deposit in the bahk, was in 
contemplation of insolvency of the bank, and witlj the view 
of preventing- the application of the assets in the manner 
l)rescribed by the banking laws, and to the preferment of 
himself, as executor, over other creditors. 

Accordingly, l)y appropriate order, Mr. Smith, as execu¬ 
tor, will be instructed to return the currency tc^ the bank 
receiver. 

Dated i\Iav 19, 1933. j 

JAMES M. PROCTOR, 

Justice. 

(Endorsement: Memorandum of the Court. Filed May 
19, 1933. Theodore Cogswell, Register of AVjlls, D. C., 
Clerk of Probate Court.) j 

'26 Or (ley'. 

This cause coming on to be heard upon the [petition of 
Thomas Blackwell Smith, Executor of the estilte of Ger¬ 
trude L. Hoffman, deceased, and the Rule issued thereon 
on ^March 16th, 1933, directing Robert C. Baldwin, Receiver 
of the Commercial National Bank, to show cau|se why the 
])etitioner should not be permitted to withdraw,' and retain 
possession of the assets of a certain safe deposit box stand¬ 
ing in his name as Executor of said estate in t'le same de- 
])osit vault of the Commercial National Bank, and upon con¬ 
sideration of the Answer filed by the responden,t, Robert C. 
Baldwin, as Receiver aforesaid, and the agreed statement 

' . "-I 

of facts supplemented by oral testimony offered by the 
parties hereto, and having been argued by counjsel and con¬ 
sidered bv the Court, it is bv the Court this !31st dav of 
May, 1933, ‘ | 

Adjudged, ordered and decreed: j 

That Thomas Blackwell Smith, Executor as aforesaid, be 
and he is hereby instructed and directed fortjhwith to re¬ 
turn said currency in the sum of $30,031.09 frdm said safe 
deposit box to Robert C. Baldwin, Receiver of the Commer- 
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cial National Bank, to be administered by the Receiver as 
an asset of the Bank, without prejudice to the right of said 
Executor to share in any pro rata distribution which 
27 mav hereafter be made to unsecured depositors. 

JAMES M. PROCTOR, 

Justice. 


From the foregoing decree, Thomas Blackwell Smith, 
Executor under the will of Gertrude L. Hoffman, deceased, 
in open Court notes an appeal to the Court of Appeals of 
the District of Columbia and the amount of his bond for 
costs on appeal is hereby fixed at $100, or a deposit of $50 
cash in lieu thereof, and the amount of his bond to operate 
as a suporsejcas is herehv fixed at $1,000. 

JAMES M. PROCTOR, 

Justice. 

Mav 31, 1933 . 


(Endorsement: Order. Filed May 31, 1933. Theodore 
C’ogswell, Rcii’ister of Wills, I). C., Clerk of Probate Court.) 


28 15. Memorandum: May 31, 1933. Appeal noted 

in o])en Court by Thomas Blackwell Smith, Execu¬ 
tor, and Undertaking to operate as a supei'sedeas fixed at 
$ 1 , 000 . 

16. Memorandum : June 2, 1933. Undertaking on appeal 
to operate as a supersedeas, in penalty of $1,000, approved 
and filed. 


29 Assignments of Error. 

Petitioner, Thomas Blackwell Smith, Executor under the 
will of Gertrude L. Hoffman, deceased, having noted, in 
open Court, an appeal from the decree entered in the above 
entitled cause on May 31,1933, assigns the following errors 
in the record and proceedings in said cause: 

1. The Court erred in holding upon the pleadings and 
evidence, that the action of the Executor on February 27th, 
1933, in withdrawing $30,031.09, from the deposit to his 
credit, as Executor, with the Commercial National Bank, 
was taken in contemplation of insolvency of said bank, 
with a view to prevent the application of its assets in the 
manner prescribed by the National Banking Laws, particu¬ 
larly Section 91, Title 12, of the United States Code; 

2. The Court erred in denying upon the pleadings and 
evidence, the prayers of the petition filed by the Executor 
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on March 16th, 1933, to require said Receiver to permit the 
Executor to withdraw said currency in the sum of $30,- 
031.09 from the safe deposit box standing in the 

30 name of the Executor in the vault of said Bank, and 

3. The Court erred in entering said decree on May 
31, 1933, directing the Executor forthwith to return said 
currency in the sum of $30,031.09 to Robert C. Baldwin, 
Receiver of said Bank. I 

McKEXXEY, FLAXXERY & CRAIGfHILL, 
Bv G. B. CRAIGHILL, 

BASIL D. BOTELER, 

Attorneifs for 

Thomas Blackwell Smith, Executor. 

We acknowledge service of a copy of the foreg'oing As¬ 
signments of Error this 12" dav of June, 1933. ! 

SHERLEY, FAUST .\nd WILSCfX, 
Attorneys for Robert C. Baldwin, Receiver. 

(Endorsement: Assignments of Error. Filed June 12, 
1933. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

j 

31 Memorandum: Bill of Exceptions mad^ part of 

record, July 6, 1933. ! 

32 Besignation of Record. | 

The Register of Wills and Clerk of the Probate Court 
will please prepare transcript of record on appeal in the 
above entitled cause and include therein the follojwing: 

1. Will of Gertrude L. Hoffman dated April 9t}L 1930; 

2. ^leniorandum—Date of death of Gertrude L. Hoff¬ 
man, March 22, 1931; 

3. Memorandum—Said will admitted to probate on June 
16, 1931, and letters testamentary issued to Thomas Black- 
well Smith, Executor, June 18, 1931; 

4. Memorandum—June 29, 1932—First Accmint of Ex¬ 

ecutor approved, showing total personalty, $183,1|16.43, and 
proposed payment of legacies through paragraph 22 of 
said will, including legacy of $20,000 under paragraph 16 
to the Hudson Stuck Memorial Hospital of Fbrt Yukon, 
Alaska; I 
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5. ^lomorandum—Februarv 16, 1933—Petition filed bv 

• * 

Domestic & Foreisfii Missionary Society of the Prot- 
33 estant Episcopal Church in the United States of 
America for rule upon Executor to show cause why 
he should not pay to said Society the bequest of $20,000 to 
Hudson Stuck Memorial Hospital of Fort Yukon, Alaska; 

6. Memorandum—P\0)ruary 17, 19.33—Rule Issued: 

« 

7. Memorandum—P^ebruarv 17. 1933—Answer of Execu- 
tor filed: 

8. Memorandum—February 23, 1933—Decree orderinu* 
Executor to pay said le 2 ,’acy to said Society: 

9. Petition of Thomas Blackwell Smith, Executor, filed 
March 16, 1.933, for rule aLi’ainst Robert C. Baldwin, Re¬ 
ceiver of the Commercial National Bank, to show cause why 
Executor should not be ])ermitted to withdraw and retain 
possession of contents of safe de])Osit box: 

10. Rule to show cause issued March 16, 1933: 

11. Answer of Robert C. Baldwin, Receiver, filed A])ril 
27, 1933: 

12. ]^Iemorandum—A])ril 27, 1933—Hearing* before Hon¬ 
orable James M. Proctor, Associate Justice, and memo¬ 


randa of authorities filed bv counsel for Executor and Re¬ 


ceiver : 

13. Opinion of Justice Proctor filed May 19, 1933: 

14. Decree entered Mav 31, 1933, instructing Executor 
to return to Receiver currency in the sum of $30,031.09 
from said safe deposit box: 

15. Memorandum—^lay 31, 193.3—Appeal noted in open 
Court by Thomas Blackwell Smith, Executor, and under¬ 
taking* to operate as a supersedeas fixed at $1,000; 

16. Memoranduiti—June 2, 1933—Undertaking on ap¬ 
peal to operate as a supersedeas, in penalty of $1,000, ap¬ 
proved and filed: 

17. Assignments of error filed June 12, 1933; 

18. Memorandum—Bill of Plxceptions made part 
34 of record July 6, 19,33; 

19. This designation. 

McKENXEY, FLAXXERY & CRAIGHILL, 
Bv G. B. CRAIGHILL, 

BASIL D. BOTELER, 

Afforneys for 

' Thomas Blackwell Smith, Executor. 
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Service of a eo])y of the foregoing designation of record 
is acknowledged this 12t]i day of June, 1933. 

S11KR BY,* FAUST and WILS03sy 
Attor}ieys for Robert C. Baldwin^ Receiver. 

(Kndoi'senient: Designation of Record. Filed June 12, 
193‘). Theodore Fogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 
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Su])reme Court of the District of Columbia, 

a Probate Court. 


Holding 


District of Columbia, To wit: 

I, Theodore Cogswell, Register of Wills for the' District 
of Columbia, Clerk of the Probate Court, do herebv certifv 
the foregoing pages, numbered from 1 to 34, inclusive, to be 
true cojiies of the originals of certain papers on mle in the 
office of the Register of Wills, Clerk of the Probajte Court, 
in case Xo. 41,759 estate of Gertrude L. Hoffman, ^eceased, 
wherein Tliomas Blackwell Smith, Executor, is appellant 
and Robert C. Baldwin, Receiver of the Commejrcial Na¬ 
tional Bank, is a])pellee, the same constituting a [full, true 
and correct transcript of record and proceedings had in 
said cause according to the designation of coubsel filed 
therein and made a part hereof. ! 

1 further certify, That the bond for appeal, ip the pen¬ 
alty of One Thousand dollars, was duly filed by spid appel- 

d dav of 

name and 


hint, and aj^proved by said Court on the Secoij 
June, A. D. 1933. 

In testimonv whereof, I hereunto subscribe mv 
affix the seal of the said Probate Court, this 31st day of 
July, A. D. 1933. 


[Seal Supreme Court of the District of Coluniibia.] 

1 

THEODORE COGSWELL, 

Register of Wills for the District of 

Columbia, Clerk of the Probat^ Court. 
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36 [Stamp:] Jul. 6. 1933. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court. 


[Stani]):] 


Filed Jini. 13, 1933. Theodore (’ogswell, 
of Wills, D. C., Clerk of Probate Court. 


Register 


In the Supreme Court of the District of Columbia, Holding 

Probate Court. 


Administration Xo. 41,759. 

Estate of Gertrude L. Hoffman, Deceased. 

Thomas Blackwell Smith, Executor, Petitioner, 

vs. 

Robert C. Baldwin, Receiver of the Commercial X’ational 

Bank, Respondent. 

Notice. 

To ^Messrs. Sherlev, Faust & Wilson, Attornevs for Re- 
spondent, Robert C. Baldwin, Receiver of the Commer¬ 
cial Xational Bank, Metropolitan Bank Building, Wash¬ 
ington, D. C. : 

You will please take notice that we will present the at¬ 
tached Bill of Exceptions to Mr. Justice James M. Proctor, 
or to the Justice sitting in vacation term, for settlement and 
approval on the 20th day of July, 1933, at 10 o’clock a. m. 

McKEXXEY, FLAXXERY k CRAIG- 
HILL, 

By G. B. CRAIGHILL, 

B. D. BOTELER, 

Attorneys for Petitioner, 
Thomas Blackivell Smith, Executor. 

Service of the foregoing notice and of a copy of the 
Bill of Exceptions in the above cause is hereby acknowl¬ 
edged this fifteenth day of June, 1933. 

SHERLEY, FAUST & WILSOX, 

I Attorneys for Respondent, 

' Robert C. Baldwin, Receiver. 
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37 In the Supreme Court of the District of polumbia, 

Holding Probate Court. i 

i 

Administration Xo. 41,759. j 

Estate of Gertrude L. Hoffman, Deceased. 

Thomas Blackwell Smith, Executor, Petitjoner, 

vs. j 

i 

Robert C. Baldwin, Receiver of the Commercia} Xational 

Bank, Respondent. j 

Bill of Exceptiofis. | 

Be if remembered that on April 27th, 1933, the above en¬ 
titled cause came on for trial before Mr. Justice James M. 
Proctor of the Supreme Court of the District of Columbia, 
holding* Probate Pourt, the petitioner, Thomas Blackwell 
Smith, Executor, being represented by G. Bowdbin Craig- 
hill and Basil D. Boteler, liis attorneys, and tin? respond¬ 
ent, Robert C. Baldwin, Receiver, being represented by 
Frederick DeC. Faust, his attorney: 

Whereupon, petitioner, to prove the issues on his part 
joined, offered in evidence the following stipulation as to 
facts, duly signed by counsel for the respective parties, with 
Exhibits A, B and C thereto, reading as follows: 

“Stipulation. 

It is hereby stipulated and agreed by and betiveen coun¬ 
sel for Thomas Blackwell Smith, Executor underl the will of 
Gertrude L. Hoffman, deceased, and for Robert (fc. Baldwin, 
Receiver of Commerical Xational Bank, for purppses of this 
case in connection with the hearing on the rujle to show 
cause issued herein on March 16, 1933, as follow^: 

38 1. That the facts alleged in paragraphs 1 to 7 of 
the petition filed herein by the Executor on March 16, 

1933, are true, but the Receiver does not admit |the conclu¬ 
sion in paragraph 7 that the transfer and withdrawal of 
$20,433.42 by the Executor earmarked or otherwise set 
apart said sum as a special trust fund. i 
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2. That witli respect to the facts alleged in paragraph 
8 of Executor’s petition and in paragraph 8 of the Re¬ 
ceiver’s answer thereto, the parties hereto agree upon the 
following facts: 

a. For many years, petitioner has been employed by said 
Bank in charge of iits Savings Department with the title 
of Assistant Cashier, but his duties were confined entirely 
to the Savings Department; that he did not have power to 
sign Cashier's checks, or drafts on other banks, or to cer¬ 
tify checks, or to pass on loans or renewals; that he was 
not a director or member of the executive committee of said 
Bank and did not attend the meetings of the board of di¬ 
rectors, or of the executive committee. 

b. On February 27th, 1933, petitioner had knowledge of 
the fact that all banks in Michigan had been closed by proc¬ 
lamation of the Governor on or about February 15, 1933, 
and on February 25. 1933, learned that all banks in Mary¬ 
land had been closed by proclamation of the Governor, and 
that similar action had been taken or was about to be taken 
in other States; that petitioner, immediately upon the open¬ 
ing of the Commercial Xational Bank on February 27, 1933, 
withdrew $9,715.09 in cash, being the entire balance in his 
savings account as Executor of above Estate, and withdrew 
$20,316 in cash, being the entire balance in his checking ac¬ 


count as such Executor, with the exception of 71 cents, and 
placed all of said cash in a safe deposit box rented in 
39 his name as Executor in the vault of said Bank, 
which box alreadv contained various notes and other 
property of this Estate. 

c. At the same time and on the same morning, to-wit, 
February 27, 1933,' petitioner also withdrew $853 in cash 
from two savings accounts standing in his name as Trus¬ 
tee for his two minor children, as alleged in Paragraph 
8 (d) of the Receiver’s answer, and placed said cash in a 
safe deposit box in the vault of said Bank, which box was 
rented in the joint names of petitioner and his wife. 

d. The records of the Commercial National Bank disclose 
the fact that beginning on Monday, February 20, 1933, 
large withdrawals' were made from the deposits in the 
bank; that on Thursday, February 23, such withdrawals 
abnormanly increased and continued to increase until the 
close of business on Saturday, February 25th; that said 
withdrawals were resumed and continued throughout the 
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business day of Monday, February 27, and culmilnated on 
that day in an excess of withdrawals over deposits of two 
hundred and twenty-live thousand dollars; that of said ab¬ 
normal withdrawals during the week ending February 25th 
and of the day of February 27, approximately one-third 
of the total amount thereof was of deposits in th^ savings 
department of said bank, of which petitioner, as {.Assistant 
Cashier aforesaid, was in charge. Petitioner, as |Assistant 
Cashier, had knowledge of such abnormal withdrajvals from 
the savings department of said bank and was informed that 
abnormal withdrawals had been made during the week end¬ 
ing February 25th, 1933, from the checking accounts of 
said Bank and that abnormal withdrawals amqunting to 
millions of dollars had been made from manv other banks 

I 

in the District of Columbia during said period. | 
e. With respect to the allegation in the petition that at 


February 
Commer- 
not know 


the time said withdrawals were made on 
40 27, 1933, petitioner did not know that the| 

cial Xational Bank was insolvent and did 
that the closing of said Bank was in contemplat|ion by its 
officers or by the Comptroller of the Currency,! and with 
respect to respondent’s denials of those facts, the parties 
hereto reserve the right to offer oral testimonv at the hear- 
ing herein. 

3. The allegations of paragraph 9 of the petition, as 
modified by paragraph 9 of respondent’s answer, are true. 

4. The allegations of paragraph 10 of the petition are 

true. j 

5. The parties attach hereto and make a pjart hereof 

statements of the assets and liabilities showingl the condi¬ 
tion of the Commercial National Bank as of the close of 
business on December 31, 1932, and February 27, 1933, 
marked Exhibits 1 and 2, respectively, such Exhibits show¬ 
ing the amounts of cash in said Bank and the ^mounts of 
cash due from other banks at the close of business on said 
dates. I 

6. The deposits made in said Bank and the ^tithdrawals 
therefrom on February 24th, 25th and 27th, 1933, were as 
follows: 

Number of deposits. 


Februarv 24th. 459 


(i 


i I 


25th 

27th 


ITotal amount. 

! $397,712.14 


371.j 495,449.76 


608 


325 , 445.51 
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Number of withdrawals. Total amount. 


February 24th. . . . i . 

. 2122. 

. $509,135.34 

“ 25th. 

. 1886. 

. 720,635.05 

“ 27th. 

. 1956. 

. 551,247.07 


Loss in <lt*i)osits. 


February 24tli 
“ 2'5th 

“ 27tli 


$111,422.90 

225,185.29 

225,801.56 


7. The last examination of the Commercial National 
Bank was made by National Bank Examiners from the 
office of the Comptroller of the Currency on November 28th, 
1932. 

41 8. A loan bf $223,500 to the Commercial National 

Bank was authorized bv the Reconstruction Finance 
Corporation on or about February 27, 1933, and the fol¬ 
lowing loans were actually received by said Bank from said 
Corporation on the dates and in the amounts indicated 
below, according to the records of said Bank: 


Loan. Date of advance. Amount. 

No. 1. April 5, 1932. $573,715.83 

No. 2. (June 16, 1932 . 73,425.04) 

(July 15, 1932 . 226,574.96) 

No. 3. July 16, 1932. 162,500.00 

No. 4. (August 5, 1932. 600,000.00) 

(August 12, 1932. 50,000.00) 

No. 5. (Aim-ust 17, 1932 118,336.70) 

(August 20, 1932. 36,478.30) 

No. 6. January 30, 1933. 276,185.80 


At this date all previous loans, in¬ 
cluding the amount of $276,185.80, 
were consolidated into one loan of 


$1,747,727.45. 

February 11, 1933. 19,133.00 

February 27, 1933. 7,875.00 

No. 7. February 27, 1933. 223,500.00 


The total collateral pledged by said Bank for said loans 
received as above up to the close of business on February 
27, 1933, was $4,339,999.56. At the close of business on 
























BALANCE SHEET OF THE COMMERCIAL NATIONAL BANK OF WASHINGTON 


December 31, 1932 


CASK : 

Reserve (F.H. Bank) 

Deferred Credit (F.R.Bank) 
Currency and Coin 
Sav. Tell, & Money Cage 
Cash Items 
Clearing-House Items 
Checks on Outside Points 
Revenue Stamps 
In Transit 
Dormant Balances 
Checking " 

Total Available Casl 

Overdrafts 


Five Per Cent Fund 

Continental Trust Co. 
Income &. Expense a/c 

LOANS ; 

demand 

Time 

Time Collateral 
Real Estate Loans 
Call 


653,338.38 
59,819.91 
192,758.50 
18,140.08 
10,393.22 
•164,37Q.19 
- O - 
20.00 
83,946.78 
67,016.77 
163,180.19 


1,666,260.72 

1,431,882.19 

971,711.18 

80,506.60 


1,413,034.02 

1.861.08 

50,000.00 


156,463.85 


Total 

Continental Trust Co. 
Settlement Account 

SECURITIES ; 
tt, s. Liberty Bonds 
U. S. Treasury Notes 

Total War Issues 

Other U. s. Bonds 
F. R. Bank Stock 
Other Securities 
Federal Farm Loans Bonds 
Coupon a/c 


BANE PREMISES 
Banking House 
FUmlture and Fixtures 


42,000.00 

2,549,531.64 

1,474,125.62 

124.61 


1,683,377.08 

57,701.78 


Other Real Estate 
ADJUSTMENTS; 

Adjuatm’t a/c (Transit Dept.) 
Overs & Shorts (Other Depta.) 

Bonds Borroved 

Customer’s Liability Under 
Letter of Credit 


4,150,360.69 


690,764.66 


2,702,948.76 


4,065,781.87 

1,741,078.86 

543,136.67 


754,251,46 


Totals 


- 7 - 




DEPOSITS: 


Dormant Checking Balances 
Other Banks 
Cashier’s Checks 
Expense Checks 
Certified Checks 
Dividend Checks 
Christmas Savings Checks 
Telegraphic Transf’rs Payable 


3,291,205.60 

31,768.78 

799,827.34 

29,244.50 

723.07 

6.123.49 
264 

3.419.50 


4,162,576, 


War Loan Deposit a/C. 

Due Coll. Int. Rev. Safe Deposit 
Due Coll. Int. Rev. Check Teuc 

Certificates of Deposit 
Savings I 

Dormant Savings Balances 
Insured Savings 
Christmas Savings 


Dividends Payable 
Letters of Credit 

TIME DEPOSITS; 

Canal Zone 

Treas. Philliplne Islands 
Postal Savings 


173,376.91 

3,811,979.26 

11,596.18 

454,517.59 

8,873.00 


900.00 

59.85 

2 . 8 ^ 


4,460,342.9^ 

15,000.06 


701,495.34 

1,000,000.00 

93,015.69 1,794,511.03 


DEMAND DEPOSITS; 

Manila R. R. 

Manila R. R. Spl. a/o 
Porto Rico 
Porto Rico Spl. a/c 
Com. of Indian Affairs 
Inland Waterways Corp. 
Compt. Cy. Div. Ins. N/B 


13,650.86 

890.12 

30,573.43 

202,800.00 

236,573.63 

381,443.93 


867,936.9^ 


Total Deposits 

Liability for Bonds Borrowed 

Special Reserve Fund 

Circulation 

Bills Payable 

Rediscount 

Income k, Expense Control a/o 
ADJUSTMENTS; 

Adjusts’t a/e (Tranalt Dept.) 
Overs k Shorts (Other Depts.) 

Met Current Earnings 
undivided Profits 
Surplus 
Capital Stock 
Net Worth 


£29,390.44 

400,000.00 

I.OOO.OOO.OO 


11,299,530.12 

754,251.^6 
37,491.70 
1,000,000.00 
1,479,405.42 
-0* i 
69,612.78 


.,629,590, 


Totals 


BALAIJCE SHEET OF THE COMMERCIAL NATIOKAL BAHK OF WAfeHmCTOH 


February 27, 1933 


CASH ; 

Reserve (F, R, Bank) 

Deferred Credit (P.R. Bank) 

Currenoy end Coin 

Sav. Tell. & Money Cage 

Cash Items 

Clearing-House Items 

Checks on Outside Points 

Revenue Stamps 

In Transit 

Dormant Balances 

Checking • _ 

Total Available Cash 
Overdrafts 
Five Per Cent Fund 

Continental Trust Co. 

Income & Expense a/c 


469,379.04 

75,337.41 

362,621.71 

17,613.95 

1,575.01 

75,116.72 

3,834.54 

20.00 

4,494.98 

46,996.26 

153.444.09 


1,210.433.71 

785.35 

50,000.00 


149,765.65 


LOANS ; 

Demand 

Time 

Time Collateral 
Real Estate Loans 
Call 


1,527.564.85 

1,287,141.64 

1,035,528.64 

92,435.87 


Total 

Continental Trust Co. 
Settlement Account 


3,942,671.00 


672,431.56 


SECURITIES ; 

U. S. Liberty Bonds 
H. S. Treasury Notes 

Total Var Issues 


2,750,448.76 


Other U.S. Bonds 

F. R. Bank Stock 42,000.00 
Other Seeurities 2,422,186.14 
Federal Farm Loans Bonds 1,474,125.62 
Coupon a/c _124.61 


BANK PREMISES 
Banking House 
Furniture and Fixtures 

Other Real Estate 


1,683,377.08 

57.845.15 


ADJUSTMENTS; 

Adjustm*t a/c(Transit Dept.) 

Overs & Shorts (Other Depts.) 

Bonds Borrowed 

Customer’s Liability Under Letter 
of Credit 


3,938.436.37 


1,741,222.23 

540,271.92 


781.49 

8.87 

754,251.46 
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Totals 
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DEPOSITS ; 

Individual 2, 

Dormant Checking Balances 
Other Banks 
Cashier’s Checks 
Expense Cheeks ‘ 

Certified Cheeks 
Dividend Cheeks 
Christmas Savings Checks 
Telegraphic Transf’rs Payable 


Var Loan Deposit a/C. 

Due Coll. Int. Rev. Safe Deposit 
Due Coll. Int. Rev. Cheek Tax 


,600.01 

,548.27 

,279.39 

,637.22 

63.25 

,929.19 

267.00 

462.00 


Certificates of Deposit 
Savings 

Dormant Savings Balances 
Insured Savings 
Christmas Savii^s 

• 

Dividends Payable 
Letters of Credit 


.88,005.07 

3,631,608.51 

11,574.78 

429,208.74 

28,727.00 


TIME DEPOSITS; 

Canal £one " 701,495.34 
Traas. Philllpins Islands 1,000,000.00 
Postal Savings 91,860.00 


DBgAND DEPOSITS ; 

Manila 1^. R. 

Manila R. R. Spl* a/e 
Porto Rico 
Porto Rico Spl. a/c 
Com. of Indian Affairs 
Inland Vatervays Corp. 
Compt. Cj. Div. Ins. H/B 


8,591.01 

890.12 

31,386.64 

202,800.00 

211,128.84 

327,779.90 


3,349,786.33 

900.00 

56.75 

763.88 


4,189,124.10 


1,793,355.34 


782,576.51 


Total Deposita 

Liability for Bonds Borrowed 

Special Reserve Fund 

Circulation 

Bills Payable 

Rediacounts 

Inoone It Expense Control a/e 
ADJqgngKNTS; 

Adjustm’t a/o (Transit Dept.) 
Overs & Shorts (Other Depts.) 


Net Current Earnings 
Undivided Profits 
Surplus 
Capital Stock 
Net Worth 


11,780.80 

101,525.84 

400,000.00 

1.000.000.00 


10,UQ,562.91 

754,251.46 
96,289,66 
1,000,000.00 
2,041,830.20 
157,138.27 
72,129.23 


1,513,506*64 


15,751,508.S7| 
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February 27tli, 1933, no money was available to said Bank 
on account of loans previously authorized by sai(^ Corpora¬ 
tion. The proceeds of all loans authorized had been dis¬ 
bursed to the Bank. ! 

9. The parties attach hereto and make a part hereof copy 
of assessment and requisition levied upon shareholders of 
said Commercial National Bank by the Comptroller of the 
Currency, dated March 25th, 1933, marked Exhibit 3. 
42 10. The parties reserve the right to offer addi¬ 

tional evidence at said hearing.^’ 

j 

i 

(Here follow Balance Sheets marked pages 43 knd 44.) 

i 

45 Stipulation Exhibit 3. 

Assessment Upon Shareholders. 

j 

Treasury Dei^artmcnt. | 

j 

Office of the Comptroller of the Currencjy. 

No. 7446. 

In the Matter of The Commercial National Bank of 
Washington, District of Columbia. 

Washington, D. C., March $5, 1933. 
To all whom it may concern: ! 


Whereas, upon a pro])er accounting by the Receiver here¬ 
tofore a]:)pointed to collect the assets of The Commercial 
N 
u 

hands, it appears to my satisfaction that in order to pay 


ational Bank of Washington, District of Coli:^mbia, and 
pon a valuation of the uncollected assets remaining in his 


the debts of such association it is necessarv to dnforce the 

1 


individual liabilitv of the stockholders therefor to the ex- 
tent hereinafter mentioned, as prescribed by Sec’tion- 5151 
and 5234 of the Revised Statutes of the United States, Sec¬ 
tion Ic, 156, Act of June 30, 1876, and Section 23, Act ap¬ 
proved December 23, 1913, known as Federal Reserve Act. 

Now, therefore, bv virtue of the authoritv vested in me 
by law, I do hereby make an assessment and requisition 
upon the shareholders of the said ^‘The Commercial Na- 
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tioiial Bank of Wasliiiigton," for One Million ($1,000,000) 
Dollars, to bo paid'by them on or before the first clay of 
^NEay, 1933, and I hereby make demand upon each and every 
one of them for the par value of each and every share of 
the ea]ntal stock of said association held or owned by 
them, respectively, at the time of its failure: and I hereby 
direct Koliert (’. Baldwin, the Keceiver heretofore a])- 
point(‘d, to take all necessary ])roceedin,a-s, by suit or 
otherwise, to enforce to that extent the said individual lia- 
bilitv of the said shareholders. 

In \Vitness Wliereof, I have hereto set mv hand and 

% 

caused my seal of office to be affixed to these presents, at 
the City of Washinii’ton, in the District of Columbia, this 
twentv-fiftil dav of March, A. D. 1933. 

[seal.] ‘ I F. G. AWALT, 

'Act'nifj Comptroller of the Currency. 

4f) Upon otYerina: said stiimlation in evidence, coun¬ 

sel for petitioner stated to the Court that he con¬ 
sidered the assessment aii’ainst stockholders (Exhibit No. 
3) was wholly irrelevant, as it was made on ^larch 25, 
1933, lono- after tlm time involved in this controversy, but 
such counsel made no formal objection to its admissibility. 

Thereupon, James H. Baden, a witness produced by the 
Executor, petitioner, testified that he had been Vice Presi¬ 
dent of the Commercial National Bank for five or six vears 

% 

and durini>- that time had charcre of personnel; that ever 
since he went to the Commercial Bank in 1920, Thomas 
Blackwell Smith had been employed there; during Febru¬ 
ary, 1933, and prior thereto. Smith was in charge of the 
savings department, but he had no authority to sign cash¬ 
ier's checks or other checks and drafts; Smith actually 
acted as one of the tellers, head teller of the savings de¬ 
partment and was responsible for the conduct of the de¬ 
partment; Smith had nothing to do with making or renew¬ 
ing loans for the Bank and was not in anv sense a general 
executive officer of'the Bank; it was not a part of Smith’s 
duty to keep informed of the general financial condition 
of the Bank, or whether it was solvent or insolvent; wit¬ 
ness was a director, but Smith was not a director of the 
Bank and did not in any capacity attend meetings of the 
directors. 
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Baden further testified that an informal meetihg of the 
directors was held at the home of the president}, Colonel 
Wade H. Cooper, on Sunday, February 26th, 1933| at which 
the discussion was around the question as to wjiether or 
not they should restrict withdrawals to a limited percent¬ 
age of the amount on deposit of each depositol*, as had 
been done in some other localities; that he had heard that 
during that week there had been abnormal with- 

47 drawals from many banks in the District ^f Colum¬ 
bia and knew that withdrawals from the Commer¬ 
cial Bank had been heavier than usual; that at the meeting 
on February 26th, it was concluded to do business as usual 
on Monday, February 27th, and not restrict witlidrawals; 
on February 27th, they did business as usual; the Bank 
closed at the usual hour, 3 p. m., and thereafter the offi¬ 
cers conferred about the situation and later in tl;^ie evening 
the matter was taken up with officials of the Treasury De¬ 
partment; before doing that, witness and others discussed 
with the presidents of several banks the matter of having 
a general restriction apply to all banks in the I^istrict of 
Columbia; an effort was made to have a meeting of all the 
representatives of all the banks that evening to (discuss the 
situation. 

When the bank closed its doors on Febrijiary 27th, 
was it the intention of yourself, as an executive officer, or 
understanding, that it would open the next dayf A. I had 
no knowledge or information to the contrarv. 

It is stipulated in this case that the last bank exami¬ 
nation by the National Bank Examiners took place on No¬ 
vember 28, 1932. I will ask you whether therejhad been 
any losses realized by the Commercial Nationaj Bank of 
any substantial size from that date up to Febrtiary 27th, 
other than the losses in deposits about which we have 
stipulated in this case? A. It is impossible to say whether 
the bank had actually sustained any losses, but as far as I 
know, no paper that had been previously considered good 
had been during that period determined as not g<^od. 

“Q. In other words, had there been any difference in the 
solvency or insolvency of the bank between those 

48 dates? A. I would say no. As far as we knew, 
there had been no change. 
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“Q. You knew tlie condition of the bank on February 
27tlL the niorninii- of February 27th, when it opened that 
morninu', did you not ? A. I think I did. 

‘‘Q. Did you consider it solvent or insolvent at that 
time? A. 1 considei’ed it solvent.” 


Baden further testified that on the evening’ of February 
27th he and other officials of the Commercial Bank dis¬ 
cussed with officials of the Treasury Department the mat¬ 
ter of o])ening‘ the Ihink on a restricted basis on the 
morniiiii’ of Fe})!’uarv 28th: that thev first called on the 
Xational Bank Examiner for the Fifth Federal Reserve 
District and then went to see Mr. Await, Acting Comp¬ 
troller of the Currency: “all of the discussion was around 
this question of ])utting a restriction on withdrawals.’^ 


“Q. What was the result of the conference? A. The re¬ 
sult was that it was decided not to open the bank in the 
morning. 

“Q. When you say it was decided, what did the Comp¬ 
troller of the Currency inform the officials of the i)ank at 
that conference? A. The Acting Comptroller stated that 
if we restricted the withdrawal of deposits—or, as I recall 
it, he said if we then decided that we would restrict the 
withdrawals the next day that he would have to appoint a 
receiver for the bank. 

“Q. And then what did the officials of the bank reply? 
A. Thev then decided to close it. 

ft 

“Q. And turn the bank over to the Comptroller of 
49 the (htrrency ? A. Yes. 

“(>. And tliat was done? A. Yes. 

“Q. Xow then, at what liour was that decision reached 
to turn the bank over to the Comptroller of the Currency? 
A. Well, it was after 1 o’clock, I remember, in the morning 
of Tuesday, the 28th. 

“Q. The 28th of February? A. Yes. 

“Q. And during that week-end of February 2r)th, over 
Sunday tlie 26t]i, and the day of the 27th, did the bank 
officers discuss the' matter of whether the bank was solvent 
or insolvent ? A. I have no recollection of anv such dis- 
cussion. 

“Q. Did they discuss the matter of closing the bank per¬ 
manently rather than putting it on the restricted basis in 
view of these large withdrawals that were being.made from 
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all banks in the District? A. I don’t recall any question 
of that kind, of actually closing it.” 

Baden further testified that as far as he knew Smith had 
no knowledge of anv of these transactions; that Smith was 

O » 7 j 

not present and did not take part in any of these discus¬ 
sions. 


On cross examination, Baden testified that iJhere had 


been large withdrawals of deposits from the Commercial 
Bank prior to its closing; for some months the ]Bank had 
been steadily losing deposits; by reason of the st(|ady drop 
in deposits, the Bank had applied to the Reconstruction 
Finance Corporation for assistance; in thi last two 


50 years, the Bank had lost several millions bf dollars 


in deposits; that prior to February 27th, from Jan¬ 


uary 1st, 1933, the continuous withdrawals had been a 
matter of grave concern to officers of the Bank; in the last 
four w'eeks, the Bank lost about $800,000 in deposits; on 
Saturday, February 25th, a half day, the loss iiy deposits 
w'as about $225,000 and about the same loss on Monday, 
February 27th; on Friday, February 24th, the loss was 
about $111,000; 

“Q. Xow’, all of these losses occasioned the greatest ap¬ 
prehension in the minds of the officers of the b^nk, did it 
not? A. Yes, sir.” j 


it had been a practice of the bank for a long tiijie for the 
officers to require the tellers to furnish lists of l^rge with¬ 
drawals and they w’ere paying closer attention |to getting 

those lists immediately at the close of business each dav 

* » 

during the last few' days; witness does not recall specifically 


that Smith w'as directed to keep a separate meikiorandum 
of withdrawals, but arrangements w’ere made, in view of the 
unsettled condition of things, that any unusual transaction 
w'ould be reported to the officers; the meeting at Col. 
Cooper’s house on the Sunday before the bank closed wras 
not conducted as a formal meeting, but w'as ar informal 
discussion of the situation; all directors w'ere called, but 
no notice w'as sent out; witness does not kno'sr wiiether 
minutes of the meeting w'ere kept, it may be that tliere were; 
witness does not recall that any formal motion orjresolution 
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was adopted, but it was understood and agreed that Col. 
Cooper was authorized to take such steps as he deemed 
necessary for the protection of tlie de])ositors; “since you 
refer to that, I now assume that there probably was a record 
made of the meeting'" and of such a resolution; the first 
occasion, of which witness had knowledge, when the question 
of restricting withdrawals was seriously discussed with the 
Chief National Bank Examiner, was on Monday evening, 
February *27th: previously it was a matter of discussion 
among l>ankers generally because it had l)een put into 
bl effect in other jurisdictions, although it had not been 
done here: the basis of the suggestion was to stop 
withdrawals and the run then in ])rogress: witness was pres¬ 
ent when the suggestion was made to the Comptroller when 
the subject of restricted withdrawals was mentioned and the 
Compti’oller then stated that if they attem])ted it, he would 
close the bank: that witness does not I’ecall the Comptroller 
stating that if a restricted basis were attempted, he would re¬ 
gard it as an act of insolvency; that may have been one of the 
manv statements made dui'ing the discussion which con- 
tinned for many hours: at the meeting Monday night, when 
it was finally decided to close the Bank, (’ooper wrote a 
letter to the Conq)troller authorizing his Department to 
take charge of the Bank, but witness did not then regard 
the Bank as insolvent; that the Comptroller took possession 
“for the reason that we were unable to continue to pay 
deposits upon demand.” 

Upon request by the Court for more information as to 
“just what ^Ir. Smith was,” Baden testified that thev had 
four tellers in the savings department and Smith was head 
teller in charge of that department, having supervision 
over all the business of the department and control of the 
tellers, and had the title of assistant cashier. 

Thereupon Frederick H. Cox, a witness produced by and 
on behalf of respondent Receiver, testified that he had 
])een ('ashier of the Commercial National Bank for about 
six years before it. closed; that prior to the closing of the 
Bank, he had given instructions to T. Blackwell Smith, 
Assistant Cashiei*, as head of the savings department, dur¬ 
ing a considerable period in which the withdrawals had 
been exjierienced, to make a daily record of such withdraw¬ 
als in the amount, and any intei'esting circumstances to indi- 
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i 

('ato that tlu‘ withdrawal was out of the* ordinary; jliose were 
c'lii-reiit instructions until the niorning of Satnrd ly, Febru¬ 
ary ^oth; ])rior to the 0 ])eniuiL;‘ of the bank oit Saturday 
52 niorniiiii-, and “inanticipationofwliatweniiii-litexpect, 
from the closini*' of the moratorium declared on the 
Maltimoia* l)anks, J ])ersonaIly interviewed Mr. Smith behind 
tile caii’es, and told Mr. Smith that we did not know just what 
effect we may feel from a continuation of the gejieral with¬ 
drawals that we had been experiencing, and vjanted him 
])articulai*ly to keep his eyes open and his ears open for any 
information that would indicate a further continuation of 
the* withdrawals, and that if any withdrawals were made 
which seemed to lie material or further out of the ordinary, 
to advise me promptly, at once:” that he told Smith that 
he did not want to leave his desk and ])Ossibly af 
lion to his seemingly inpiortant interest in what 
on in the Savings De]utrtment and he would 
anoth(‘r Assistant Cashier, Chaney, to keep in conj 
as a go-between between the Savings Department and wit¬ 
ness: that Chaney followed those instructions and made 
several reports during the day, such reports b(jing adding 

omit where 
I 3 thing was 
I’ 2.15 p. m., 
and called 


ract atten- 
was going 

o 

designate 
stant touch 


machine lists of all withdrawals with name of acc 
the withdrawal was more than normal: the sam 
done on Mondav, Februarv 27th: that about 2 01 
on Saturday, witness found that Smith had gone 
him at his home to come back to the Bank to make his report 
of withdrawals that the matter was one of urgency, where- 
u])on Smith retuiaied to the Bank and made sue 
witness thereu])on identified the report, testifying that the 
figures in ink thereon were in Smith's handwritjing and the 
])encil figures showing balance in each account ^vere in wit¬ 
ness' liandwriting; that Smith furnished the amounts of such 
balances from the ledger cards; for example, the figures $250 
op]'>osite the name of a certain customer showed that such 
customer had withdrawn that amount and the ligures $384 
showed the customers’s balance: the initiajls ‘‘T.B.S.” 
53 indicated that Smith waited on the custc^mer. 

I 

Ui)on examining Exhibit No. 2 to the j stipulation, 
showing condition of the Bank at close of busiiiess on Feb¬ 
ruary 27th, 1933, Cox testified that of the total cash items of 
$1,210,433.71, there was in cash a total of $362,000 and $17,- 
000, that is, $380,000; that was all of the actual cash in the 
Bank; the item of $469,000 in the Federal Reserve Bank was 
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ill Riclinioiid; the item of $75,000, a Clearing House item, 
covered items drawn on local banks subject to collection the 
next day; then there were balances in other banks to the 
credit of the Commercial, $153,000: the total of $1,210,433 
was not actually available at that time, as part of it con¬ 
sisted of money in process of collection, so that the actual 
cash was $362,000 in'round numbers and $17,000 in the Sav¬ 
ings Department; the net worth shown on the statement on 
the date of closing was $1,513,000, which is the dilference be¬ 
tween all of the assets and all of the liabilities, and in that 
was reflected the securities owned bv the bank; in that figure 
they were represented at the book value and the market 
value on that dav was much less: it was $844,000 less on 
P>bruary 15th, but the statement was made as of February 
27th; so the net worth, if the securities had been figured on 
the mark(‘t value, would have been about half of $1,513,000. 


On cross examination, Cox testified that, on the closing 
of the Bank, he entered the employ of the Deceiver and had 
been employed by the Receiver up to the date of the hear¬ 
ing; that such fact did not prevent him from wanting to be 
fair to Smith; that the item “Reserve, Federal Reserve 
Bank, $469,000" on the statement meant that the Commer¬ 
cial had that amount in its reserve account with the Federal 
Reserve Bank, the legal requirement being that 10% on de¬ 
mand deposits and 3% of time deposits must be kept 
54 there; the $469,000 was protecting the Commercial 
Bank's reserve, but it could have been withdrawn 
from the Treasury Department on a few moments notice; 
that they could use it, but could not continue to do business 
if they did so; that the Clearing House item of $75,000 
would have been available about 11 o'clock in the morning 
of Februarv 2Sth. 


On redirect examination, Cox testified that thev could 
have withdrawn the $469,000 from the Federal Reserve 
Bank, but would have had to replace it to keep up the legal 
reserve to continue business; that at the close of business 
they were about $100,000 to $125,000 under the legal reserve 
requirement. 

And thereupon, the foregoing being the substance of all 
of the evidence offered in any wise connected with or hav- 
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ing- relation to the propositions or matters of hnV involved 
in the Court's ruling and/or involved on appe4l, counsel 
for })etitioner, Executor, argued, in substance^ that the 
prayers of the petition should be granted and th^t a decree 
should be entered directing the respondent. Receiver, to 
permit petitioner to withdraw and retain possession of all 
of the contents of said safe deposit box standiaig in his 
name as Executor, particularly said currency in the sum of 
5f3(),031.()9, and counsel for respondent, Receiver, argued in 
opposition thereto. At the conclusion of the oral |argument, 
counsel for the respective parties submitted written memo¬ 
randum briefs of points and authorities and the (pourt took 
the case under advisement. j 

On or about May 19, 1933, the Court filed a memorandum 
o])inion, i*eading as follows: 

‘‘In my opinion the action of ^Ir. Smith, as an officer of 
the bank, in making payments to himself, as executor 
55 of the Hoffman Estate, of its funds on dei:josit in the 
bank, was in contemplation of insolvency of the bank, 
and with the view of preventing the application of the as¬ 
sets in the manner prescribed by the banking lay's, and to 

creditors. 


the preferment of himself, as executor, overothei[ 

“Accordingly, by appropriate order, Mr. 
executor, will be instructed to return the curre 
bank re<:*eiver. Dated: May 19, 1933.’’ 


ISmith, as 
icv to the 


to which ruling counsel for petitioner. Executor, noted an 
exception. 

Whereupon, under date of May 31, 1933, the Court 
entered a final decree ordering the Executor to ijeturn said 
currency in the sum of $30,031.09 to the Receive]: to be ad¬ 
ministered as an asset of the Bank, as more fullj,’ set forth 
in said decree, in the record herein, to which decree, peti¬ 
tioner duly noted an exception and appeal, in oj)en Court, 
as set forth in the record. | 

Be it remembered that the foregoing exceptions taken by 
counsel for petitioner. Executor, as hereinbefor(j set forth, 
were taken by counsel as above stated, and said exceptions 
were then and there allowed and noted by the Co^i't, and 
because all of the matters and things hereinbefore recited 
are not matters of record, in order to make the same part of 
the record herein, counsel for petitioner, Execr.tor, prays 
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the Court to sign and seal this Bill of Exceptions, and at 
the request of counsel for petitioner, Executor, the same is 
accordingly signed and sealed and made a part of the rec¬ 
ord in this cause this 6th day of July, 1933. 

' Julv 5 33. 

JAMES M. PROCTOR, 

Justice. 


Xo objection to form of bill of exceptions. 

SHERLEY, FAUST & WILSOX, 

Bv F. DeC. FAUST. 


56 fFndorsod:] Signed Jul. 6, 1933. Theodore Cogs¬ 

well, Register of AVills, D. C. Clerk of Probate Court. 
Administration Xo. 41,759. Estate of Oertrude L. Hoffman, 
deceased. Thomas Blackwell Smith, Executor, ])etitioner, 
vs. Robert C. Baldwin, Receiver of the C’ommercial Xa- 
tional Bank, respondent. Docket Xo. 91. Bill of Excep¬ 
tions and Xotice. McKenney, Flannery & Craigliill, Ilibbs 
Building, Washington, D. C. Filed Jun. 15, 1933. Theo¬ 
dore Cogswell, Register of Wills, D. C. Clerk of Probate 
Court, 


Endorsed on cover: District of Columbia Supreme Court. 
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THOMAS BLACKWELL SMITH, Executor, Appellant, 

vs, j 

ROBERT C. BALDWIN, RECEmER of the CoMjiviERciAL 

National Bank, Appellee. | 


BRIEF FOR APPELLANT. 


Short Statement. 

This is an appeal by Thomas Blackwell Smitl:[, executor 
under the will of Gertrude L. Hoffman, deceasM, from a 
decree entered by the Supreme Court of the ]f)istrict of 
Columbia, in administration cause No. 41759, directing 
Smith to turn over to Robert C. Baldwin, receiver of the 
Commercial National Bank, the sum of $30,03^.09, which 
had been on deposit in the bank to Smithes credit as such 
executor and had been withdra^vn by him on February 27, 
1933, the day before the bank was finally closed by the 
Comptroller of the Currency. i 



Upon its withdrawal, the cash was placed in a safe de¬ 
posit box, which had been rented by Smith, as executor, 
from the Commercial National Bank, by which he was em¬ 
ployed as assistant cashier. AVhen Smith ai)plied to the 
receiver for permission to enter the box to ol)tain the 
money for the purpose of paying- a legacy, which the court 
had ordered him to pay, the receiver refused such permis¬ 
sion on the ground that the cash had been withdrawn in vio- 
lation of Section 91, Title 12, U. S. Code (being Section 
5242, R. S. U. S.), which provided that all transfers by a 
bank after commission of an act of insolvency, or in con¬ 
templation thereof; made with a view to prevent the ap¬ 
plication of its assets in the manner prescribed by the bank¬ 
ing laws, or with a view to the preference of one creditor to 
another, were utterly null and void. 

Smith then filed a petition in the administration case for 
a rule against the receiver to show cause whv he should not 
permit the contents of the box to be withdrawn and pray¬ 
ing for the court’s instructions as to whether the money 
should be used to pay the legacy or should be returned to 
the receiver. 

The rule was issued by the lower court and the receiver 
filed a return thereto. After hearing upon a stipulation as 
to most of the facts, supplemented by oral testimony, the 
Court entered a decree directing the executor to return the 
money to the receiver. An exception was noted by the 
executor and this appeal perfected. 

FACTS. 

Stipulation. 

The facts set forth in the first seven paragraphs of 
Smith’s petition (R. 7-9) are admitted by the stipulation 
to be true (R. 25). 
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Gertrude L. Hoffman died on March 22, 1931, leaving a 
will, quoted in the record (R. 1-6), in which she bequeathed 
certain specific property to designated individuals and then 
directed her executor, Smith, to sell all of the renjiainder of 
her property and, out of the proceeds of sale, to pay the 
pecuniary legacies described in paragraphs 13 to 33 of her 
will, further ]n'oviding: direct that in case of a defi¬ 

ciency of assets for the full payment of all of said pecuniary 
legacies, the said legacies shall be paid in full respectively 
in the order of priority in which they are above set out” 
(R. 3, 5). 

I 

Smith qualified as executor on June 18, 1931, aijid his first 
account was approved on June 30, 1932, providing for the 
payment of all legacies through Item 22, whicqi included 
Item 16, bequeathing $20,000 to the ‘‘Hudson fetuck Me- 
morial Hospital of Fort Yukon, Alaska” (R. 7^. 

Thereupon, on June 30, 1932, Smith sent hisi check, as 
executor, for $20,000 to the Hospital in Alaska, but in Sep¬ 
tember, 1932, the check was returned to him witl^ the state¬ 
ment that the hospital was an unincorporated jinstitution 

under the control of tlie Domestic and Foreign ^lissionarv 

u 

Society of the Protestant Episcopal Church (R. /). 

On February 16, 1933, the Society filed a petitipn praying 
for a rule against Smitli to show cause whv he should not 
pav the legacv to the Societv. Smith answered the rule 
and, after hearing, tlie Probate Court entered a decree on 
February 23, 1933, directing Smith to pay the k\tacy to the 
Society (R. 8). 

Pursuant to that order, on Saturday, February 25, 1933, 
Smith issued his check, as executor, to the order of the 


Society for $20,233.42, the amount of the legacy with in¬ 
terest, drawn on the Commercial National Bc^nk, in ex¬ 
change for a release-receipt executed by the S(i)ciety. On 
the same day, for the purpose of meeting the clleck. Smith 
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transferred from the savings account, standing in his name 
as executor, to the checking account, standing in his name 
as executor, the sum of $20,233.42 (R. 8). Smith’s peti¬ 
tion alleged, but appellee does not admit, that the $20,233.42 
was thereby earmarked as a special trust fund for the pur¬ 
pose above indicated (R. 8, 25). 


AVith respect to the allegations of paragraph 8 of Smith’s 
petition (R. 8-9) and i)aragraph 8 of appellee's answer 
thereto (R. 13-15), the parties agreed in their stipulation, 
as follows: 


‘‘a. For many years, petitioner (Smith) has been em¬ 
ployed by said Bank in charge of its Savings De])art- 
ment with the title of Assistant Cashier, but his duties 
were conlined entirely to the Savings Department; that 
he did not have power to sign Cashier’s checks, or 
drafts on other banks, or to certify checks, or to pass 
on loans or renewals: that he was not a director or 
member of the executive committee of said Bank and 
did not attend the meetings of the board of directors, 
or of the executive committee (R. 26). 


‘‘5. On February 27th, 1933, ])etitioner had knowl¬ 
edge of the fact that all banks in l^Iichigan had been 
closed by proclamation of the Covernor on or about 


Februarv 15, 1933, and on Fel)ruarv 25, 1933, learned 


that all banks in Maryland had been closed by proc¬ 


lamation of the Governor, 


and that similar action had 


been taken or was about to be taken in other States; 
that petitioner, immediately upon the opening of the 
Commercial National Bank on February 27, 1933, with¬ 
drew $9,715.09' in cash, being the entire balance in his 
savings account as Executor of above Estate, and 
withdrew $20,316 in cash, being the entire balance in 
his checking account as such Executor, with the excep¬ 
tion of 71 cents, and placed all of said cash in a safe 
deposit box rented in his name as Executor in the vault 
of said Bank, which box already contained various 
notes and other property of this Estate (R. 26). 
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‘ ‘ c. At the same time and on the same I morning, 
to wit, February 27, 1933, petitioner also withdrew 
$853 in cash from two savings accounts standing in his 
name as Trustee for his two minor children, hs alleged 
in Paragraph 8 (d) of the Receiver’s ansfwer, and 
placed said cash in a safe deposit box in th^ vault of 
said Bank, which box was rented in the joint| names of 
petitioner and his wife (R. 2G). 

‘V/. The records of the Commercial National Bank 
disclose the fact that beginning on Monday, February 
20, 1933, large withdrawals were made from the de¬ 
posits in the bank; that on Thursday, February 23, 
such withdrawals abnormallv increased and’continued 
to increase until the close of business on jSaturday, 
February 25th; that said withdrawals wer(i resumed 
and continued throughout the business day of Monday, 
February 27th, and culminated on that dav in an ex- 
cess of withdrawals over deposits of two hundred and 
twenty-five thousand dollars; that of said abnormal 
withdrawals during the week ending Febiiuarv 25th 
and of the day of February 27, approximately one- 
third of the total amount thereof was of deposits in 
the savings department of said bank, of which peti¬ 
tioner, as Assistant Cashier aforesaid, was in charge. 
Petitioner, as Assistant Cashier, had knowlec^ge of such 
abnormal withdrawals from the savings department 
of said bank and was informed that abnormal with¬ 
drawals had been made during the week eliding Feb¬ 
ruary 25th, 1933, from the checking accouiits of said 
Bank and that abnormal withdrawals amounting to 
millions of dollars had been made from nlany other 
banks in the District of Columbia during satd period” 
(R. 27). j 

With respect to Smith’s allegation in his peiition that, 
at the time said withdrawals w’ere made on February 27, 
1933, he did not know’ that the Commercial Xational Bank 
w’as insolvent and did not know’ that the closifng of said 
bank w’as in contemplation by its officers or by the Comp- 
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troller of the Currency, the parties reserved the right to 
and did later offer oral testimony (R. 27). 

On the morning of February 28, 1933, Smith went to 
the Commercial National Bank to perform his usual duties, 
but was then informed for the first time that the bank had 
been closed by order of the Comptroller of the Currency. 
Shortly thereafter appellee, Robert C. Baldwin, was ap¬ 
pointed and qualified as receiver of the bank (R. 9, 15, 27). 

By the stipulation (R. 27), respondent admits the alle¬ 


gations of paragraph 10 of Smith’s petition that when 
Smith was informed bv counsel for the Missionarv Societv 
that the check for $20,233.42 had been returned to the So¬ 
ciety unpaid, he applied on March 13, 1933, to Receiver 
Baldwin for permission to enter the safe-deposit box, 
standing in his name as executor, so that he might with¬ 
draw the cash and other assets of the estate for the ])ur- 
pose of paying the legacy to the Missionary Society and to 

ascertain whether anv of the currencv in the box was in 

* ^ 

the form of gold certificates which should be turned over to 


the Government, but the receiver declined to permit him to 
have access to the box (R. 9-10). 

The stipulation had attached to it, as exhibits furnished 
by the receiver, statements of the assets and liabilities 
showing the condition of the bank at the close of business 
on December 31, 1932, and February 27, 1933. Immedi¬ 
ately following page 28 of the record will be found copies 
of these exhibits, showing, among other things, that the 
excess of assets over liabilities—that is, the ‘‘net worth” 
of the bank—at the close of business on February 27, 1933, 
was $1,513,306.64, the total assets being $15,751,508.37, 
which included $362,621.71 in cash in addition to some 
other cash items, and $469,379.04 with the Federal Reserve 
Bank, which could have been withdrawn on short notice, 
and $2,750,448.76 in U. S. Liberty bonds. 
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The deposits made in the bank and withdrawals there¬ 
from on February 24, 25, and 27, 1933, have been listed in 
the record (R. 27-28), showing that, although wit|hdrawals 
exceeded deposits, very large sums were deposited each of 
those days by many different depositors. Smith Withdrew 
his deposit “immediately ux^on the opening” of jthe bank 
on February 27, 1933 (R. 26), and on that day, jvvhile the 
withdrawals exceeded deposits by $225,801.56, the record 
shows that 608 customers d epos lied $325,445.51 (R. 27). 

The last examination of the bank by the offipe of the 
Comptroller of the Currency was made on November 28, 
1932 (R. 28). j 

Various large loans were made by the Reconstruction 
Finance Corporation to the bank from April 5j 1932, to 
January 30, 1933. Then all previous loans were consoli¬ 
dated into one loan of $1,747,727.45, to which a loan of 
$19,133 was added on February 11, 1933, and j;wo loans 
on February 27, 1933, one for $7,875 and one fori $223,500. 
The total collateral pledged by the bank for thes^ loans up 
to February 27, 1933, was $4,339,999.56 (R. 28). ! 

There was also offered in evidence as part of the stipu¬ 
lation a copy of the assessment made by the Comptroller 
of the Currency on March 25, 1933, against the stockliold- 
ers of the bank. Smith’s counsel admitted the aijthenticity 
of this document, but stated that he considered it whollv 
irrelevant as the assessment was made long after the time 
involved in the present controversy (R. 30). 

Oral Testimony. 

The parties having reserved the right to offe| oral tes¬ 
timony, at the hearing on April 27, 1933, Smitn’s counsel 
produced as a witness James H. Baden, who tei^tified that 
he had been a director, vice-president, and in charge of 
personnel of the Commercial Bank for five or six years; 
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that during February, 1933, and t)rior thereto, Smith had 
been head teller in charge of the savings department and 
had the title of Assistant Fashier, but he was not in any 
sense a general executive officer of the bank. Smith had 
nothing to do with making or renewing loans; it was not 
a part of Smith's duty to keep informed of the general 
financial condition of the bank, or whether it was solvent 
or insolvent; Smith'was not a director and did not in any 
capacity attend meetings of the directors (R. 30). 

Badeii further testitied that an informal meeting of the 
directors was held on Sunday, February 26, at the home 
of the president of the bank, and there the discussion wa> 
around the question of restricting withdrawals to a limited 
percentage of each deposit, as had been done in other lo¬ 
calities ; that he had heard that during that week there had 
been abnormal withdrawals from other banks in the Dis¬ 
trict of Columbia and knew that withdrawals from the 
Commercial had been heavier than usual. At the meeting, 

the directors decided to do business as usual on Februarv 

* 

27, which they did, and after the bank closed as usual at 
3 p. m., the officers conferred about the situation and later 
in the evening the matter was taken u]) with officials of the 
Treasury De])artment, but, before doing that, witness dis¬ 
cussed with the presidents of several banks the matter of 
having a general restriction apply to all hanks in the Dis¬ 
trict of Columbia (R. 31). 

'"All of the discussion” with the Treasurv officials was 
“around this question of putting a restriction on with¬ 
drawals,” but the Acting Comptroller finally stated that 
if a restriction was'placed on withdrawals he would appoint 
a receiver for the bank. The officers of the bank then de¬ 
cided to close it. This decision teas reached about 1 a. m. 
on Fehruarif 28. Previouslif the question of closinq the 
bank had not heeh discussed, according to witness’ recol- 
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lection (R. 32). Smith was not present and toojk no part 
in any of the discussions above described (R. 33 

In answer to the following direct questions, Biden gave 
the following answers: 

“Q. You knew the condition of the bank on February 
27th, the morning of February 27th, when it opened 
that morning, did vou not ! 

“A. I think I did. 

“Q. Did you consider it solvent or insolvent at that 
time ? I 

‘‘A. 7 considered if solvent'^ (R. 32). j 

The only witness i)roduced by respondent was IPrederick 
H. Cox, who had been cashier of the bank for about six 
years and, at the time of the hearing, he was employed by 
the receiver. Cox testified that ‘‘during a considerable 
period in which withdrawals had been experiencecl,” he had 
given instructions to Smith to keep a daily record of with¬ 
drawals and to report any interesting circumstances to 
indicate that the withdrawal was out of the ordi^iary; that 
on Satui-day afternoon, February 25, after Smitlji had gone 
home, Cox called him back to the bank to makelsuch a re- 

’ ^ I ^ 

port. Cox then identified a report made that day jin Smith’s 
hand-writing, showing amounts withdrawn bv certain 
customers on I''ebraury 25 and the balances left on deposit 
to the credit of those customers (R. 35). 

Cox also discussed the exhibit as to the condi ion of the 
bank on Februarv 27th, testifving that the “netjworth” of 
$1,513,000 when the bank closed, referred to | the “dif¬ 
ference between all of the assets and all of the liabilities,” 
but the assets were figured at their book value and their 
market value at that time was less, so that the “net worth” 
was about half of $1,513,000 (R. 36). 


I 
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Lower Court’s Opinion. 

After hearing oral argument and considering the briefs 
submitted by counsel, the Court filed the follo^ving memo¬ 
randum opinion: 

‘‘In my opinion the action of Mr. Smith, as an officer 
of the bank, in making payments to himself, as executor 
of the Hoffman Estate, of its funds on deposit in the 
bank, was in contemplation of insolvency of the bank, 
and with the view of preventing the application of the 
assets in the manner prescribed by the banking laws, 
and to the preferment of himself, as executor, over 
other creditors. 

“Accordingly, by appropriate order, Mr. Smith, as 
executor, will be instructed to return the currency to 
the bank receiver. 

Dated May 19, 1933” (R. 37). 

Decree. 

In accordance with this opinion, the Court entered a final 
decree on ^lay 31, 1933, directing Smith, as executor, to re¬ 
turn the $30,031.09 to the receiver to be administered as an 
asset of the bank, to which ruling Smith’s counsel noted an 
exception and thereafter perfected this appeal (R. 19-20, 
37). 

ASSICxXMEXTS OF ERROR. 

1. The Court erred in holding upon the pleadings and 
evidence, that the 'action of the executor on February 27, 
1933, in withdrawing $30,031.09 from the deposit to his 
credit, as Executor, with the Commercial Xational Bank, 
was taken in contemplation of insolvency of said bank, with 
a view to prevent the application of its assets in the man¬ 
ner prescribed by the Xational Banking laws, particularly 
Section 91, Title 12, of the United States Code; 
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2. The Court erred in denying, upon the pleadings and 
evidence, the prayers of the petition filed by th^ executor 
on March 16, 1933, to require said receiver to j^ermit the 
executor to withdraw said currency in the sum of $30,031.09 
from the safe-deposit box standing in the name of the 
executor in the vault of said Bank, and 

j 

3. The Court erred in entering said decree oh May 31, 
1933, directing the executor forthwith to return said cur¬ 
rency in the sum of $30,031.09 to Robert C. Baldwin, re¬ 
ceiver of said Bank (R. 20-21). 

QUESTION INVOLVED. 

i 

Under the foregoing circumstances, did the executor’s 
withdrawal of the $30,031.09 from his bank account on Feb¬ 
ruary 27, 1933, constitute a transfer of assets hy the bank 
after the commission of an act of insolvency, |or in con¬ 
templation thereof ? In other words, was such 'i'ithdrawal 
null and void under the statute quoted below? | 

I 

STATUTE. i 


Section 91 of Title 12 of the United States Codt, formerlv 
Section 5242, R. S. U. S., and originally Act of June 3, 1864, 


13 Stat. 115, provides: 

‘‘Sec. 91. Transfers by Bank and Olhda* Acts in 
Contemplation of Insolvency.—All transfers of the 
notes, bonds, bills of exchange, or other evidences of 
debt owing to any national banking association, or of 
deposits to its credit; all assignments of mortgages, 
sureties on real estate, or of judgments or decrees in 
its favor; all deposits of money, bullion, or other 
valuable things for its use, or for the use! of any of 
its shareholders or creditors: and all payments of money 
to either, made after the commission of an act of in¬ 
solvency, or in contemplation thereof, made with a 
view to prevent the application of its assets in the 
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manner prescribed by this chapter, or with a view to 
the preference of one creditor to another, except in 
payment of its circulating notes, shall be utterly null 
and void; and no attachment, injunction or execution, 
shall be issued against such association or its property 
before final judgment in any suit, action, or proceed¬ 
ing, in anv State, countv, or municipal court (R. S. 
Se^c. 5242 )>’' 
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ARGUMENT. 

Executor’s Withdrawal of the Deposit Was Not Null and 

Void Under Above Statute. j 

I 

The three assignments of error may be considered to¬ 
gether as one proposition, namely, appellant contends that 
the lower court erred in holding that the withdrawal of 
the deposit by the executor was null and void under the 
statute above quoted and erred in directing a})pellant to 
return the fund to the receiver. 

Before the enactment of the statute, at conini[)n law an 
insolvent banking corporation could lawfully give a pref¬ 
erence to one creditor over another. 

Note, 74 A. L. R. 937, citing cases. 

Appellee must rely, therefore, entirely upon the law above 
quoted, no other statute having been cited by him. Aside 
from this statute, the executor’s withdrawal of tlie deposit 
was certainlv valid, having occurred in the ordiharv man- 
ner while the bank was open and doing business. On the 
same day, deposits aggregating .$325,44;).51 were made in 
the bank and 1,956 customers withdrew $551,247.07 of their 
deposits (R. 27-28). There was nothing to aistinguish 
Smith’s transaction from more than 1,900 ojher with¬ 
drawals, which are not l)eing (luestioned, except tlie fact 
that Smith, in addition to being a de])ositor, as executor of 
the Hoffman estate, happened to be employed hj the bank 
in a subordinate ca])acity. 

Withdrawal Was Not a Transfer of Assets by the Bank. 

The statute declares null and void transfers o^ assets hij 
the bank, but the transaction here involved wfis a with¬ 
drawal of a deposit by a depositor. In making* the with¬ 
drawal, Smith was not acting as an employee or agent of 
the bank, but as an ordinary depositor. 


3c 
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The statute was designed to invalidate an attempt, by a 
bank after becoming insolvent, to make a transfer of its 
corporate assets to or for the use of a shareholder or 
creditor “with a view to the preference of one creditor to 
another.'' 

Thus in Browne v. Sfr(jnacJt, 7 Fed. (2d) 685, cited by 
appellee in the court below, the bank owned many acres 
of grazing land and, when it was apparent that it was in¬ 
solvent, the bank, acting through its President and other 
officers, executed deeds conveying such lands to a creditor 
who held certiticates of deposit issued by the bank. There 
was clearly a transfer of assets by the bank for the pur¬ 
pose of giving prefei*ence to a certain creditor and the 
Court distinguished the transaction from the mere pay¬ 
ment of a check in due course, saving: 

“If, however, a bank is hopelessly insolvent and the 
officers know it', as thev should, thev must also know 
that, when depositors appear at the window and check 
out their accounts, payments made on such checks will 
necessarily result in a preference to the person receiv¬ 
ing such payments, and yet, when such payments arc 
made in the ordinary course of business to a customer 
of the bank harlny a checklny account, depositing and 
withdrawing funds at will, and who testilies that she 
made no demand for her funds of the bank at the time, 
it might be inequitable to compel such person to pay 
back the numey, if it was received in good.faith. It 
has been held that ‘a construction which would give 
such an elTect .to this statute (as to repayment) ought 
not to be indulged, in the absence of clear and explicit 
language requiring it’ ” (Citing Roberts v. Hill, 24 
Fed. 574, upon which appellee also relied in the court 
below). 


Similarly, in Scott v. Armstrong, 146 U. S. 499, replying 
to the argument that the granting of a set off to a de¬ 
positor, who is also indebted to the bank, constitutes a 


preference and prevents a ratable distribution aniong- cred¬ 
itors, the Supreme Court of the United States said: 


“We do not regard this position as ten4ble. Un- 
doul)tedly, any disposition hy a national b^nk, being 
insolvent or in contemplation of insolvency, of its 
choses in action, securities or other assets, made to 
prevent their application to the payment of its circu¬ 
lating notes, or to jjrefer one creditor to another, is 
forbidden; but liens, equities or rights arisihg by ex¬ 
press agreement, or implied from the nati^re of the 
dealings between the parties, or l)y operation of law, 
prior to insolvency and not in contemplation thereof, 
are not invalidated. The provisions of the act are not 
directed against all liens, securities, pledges^, or equi¬ 
ties, whereby one creditoi* may obtain a grcjater pay¬ 
ment than another, but against those given or arising 
after or in contenqdation of insolvency.” 

Statute Does Not Apply to Withdrawal of Deposit by 

Subordinate Employee. 

In many jui'isdictions, State statutes make it unlawful 
for a bank to accept de])Osits after insolvency and in dozens 


of cases officers of banks have been indicted for |violations 
of such statutes, ])ut a])pellee has not cited and cannot cite 
a single case in which an attem])t has been made to place 
the res])onsibility u])on a s^ihordlitai r cut ploy ve, whose 
duties corresponded to tliose assigned to Smiih, inxcept the 
case of Corhhi v. MiDtford, 147 Fed. M7, wliere a district 
judge delivered an oral opinion loosely treating the ease 
as though it arose under the bankriq)tcy law, which has a 
retroactive effect not found in the statute here involved. 

In most cases, the official held responsible for the action 
of the bank in accepting deposits after insolvenqr, was the 
president or vice president. 

Parrish v. Commonivealih, 1M6 Ky. 77, 123 W. 339; 

State V. Cramer, 20 Idaho 639, 119 Pac. 30; I 


IG 


State V. Sifi'er.'^oa, .‘>9 S. D. 638, 16G X. A\ . 157; 

State V. Hif/htoirer, 187 X. C. 300, 121 S. E. 616; 

V. State, l.‘>0 Tonii. 581, 172 S. W. 3)0-); 

S})}itJf V State .(Iiid.), 181 X. E. 519; 

Banks v. State (Ark.), 48 S. AV. (2d) 847; 

State V. Lewis, .323 ^lo. 1070, 20 S. W. (2d) 529. 

Ill a few cases, the cashier has lieen the resjiousible officer 
wliere he was shown to he in complete charg-e of the man¬ 
agement and control of the bank. 

Stafr V. ('JiihJers, 202 Iowa 1377, 212 X. W. G3; 

State V. Co 2 \ 327 Mo. 790, 38 S. W. (2d) 1079. 


The Supreme (‘ourt has recognized the fact that even 
the easliier of a bank'possesses only limited ])owers and has 
no power, hy virtue of his office, to bind the corporation. 

‘‘It is quite true, as contended by counsel for appel¬ 
lants, that a easliier of a bank has no iiower by virtue 
of his office, to bind the corporation exce])t in the dis¬ 
charge of his ordinarv duties, and that the ordinarv 
business of a bank does not conqirehend a contract 
made by a cashier without delegation of ])ower by the 
board of directors—involving the ])ayment of money 
not loaned by the bank in the customary way.'' 

Martin v. Wehb, 110 U. S. 7, 14. 

In Seotf V, Armstrong, 14G U. S. 499, the court referred 
to the decree of the lower court that— 

“said P^idelitv Bank was in good credit at the time 
said discount was made, and was then thought bv said 
Scott (cashier), and said state bank, with good rea¬ 
son for so thinking, to be solvent, but was in fact in¬ 
solvent and known so to be by said Haiqier,'’ its man¬ 
aging officer, 

thus recognizing the difference between the knowledge of 
a “managing officer” and a subordinate officer. The for- 
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nier had kiiowlodt>’e of the insolvency, while the latter, the 
cashiei’, thoug-ht that the bank was solvent, “AjVith good 
reason for so thinking’. 


, 287 Fed. 
h u’eneral 


III. F'uU'lUjf ((’■ Deposit Do, Kelso State Baiil] 

82S, S.‘’)2, where a cashier, who was intrusted wi 
nianageineiit of the bank, misused funds until| the bank 
became unsound, the Court held that his cashiei’^s knowl¬ 
edge was not imputable to the officers of the bai 
not show that the officers knew that it was insohj 


k and did 
eiit. 


Smith’s Powers and Duties at the Banl:. 

Smith was not in anv sense a general executive officer of 
the Bank (K. 30) and had no power to bind the corporation 
in making any transfer of its assets within the i^ieaning of 
a})ove statute. In withdrawing the deposit, Sm 
more nor less than anv of the other customers 


ith did no 
who with¬ 


drew their deposits on the same day. He did not then act 
as an agent or employee of tlie Bank in any res;)ect. 

In the stipulation, it was agreed that Smith di^ not have 
power even to sign cashier’s checks, or drafts on other 
lianks, or to certify checks, or to pass on loans oi’ renewals. 
He was not a director and did not attend directors’ meet¬ 
ings (R. 26). 

Vice-President Baden, who was in charge of the bank’s 
])e]*sonnel, testified that Smith was merely the head teller 
in tlie savings department and it was not a part of his duty 
to keep informed of tlie general financial condition of the 
bank, that is, Smith had no information superior to that 
possessed by other depositors as to whether th^ bank was 

solvent or insolvent (R. 30). j 

i 

j 

Smith’s Motive in Withdrawing the Depojsit. 

I 

If Smith’s motive in withdra\ving the deposij is of any 
importance, the testimony shows clearly that h^ had been 


I 


IS 


directly ordered b/j the eourt to pay the legacy of $20,- 
233.42 to llie ^Missionary Society and on February 25, 1933, 
had issued his clieck therefor in exchange for a release 
receipt signed l)y the Society (R. S). He then learned that 
all hanks in ^lichigan and later that all hanks in Maryland 

had been closed ])v ordei- of the Governors of those States 

* 

(R. 26), He thereupon became apprehensive, not of the 
Commercial Bank becoming insolvent, but that all banks 
(if flir District of Cohnnhia would be closed and thus ren¬ 
der it im])ossible for him to comply with the court’s order. 
That his fears were well founded is shown by subsequent 
events, as the court will take judicial notice of the fact 
that all banks in the District of Columbia were closed a 
few davs later on March 6, 1933, bv order of the President. 
If Smith had feared that the Commercial Bank would be 
closed pennancntlff. he c(‘rtainly would not have left more 
than $30,000 in the vault of that bank. He undoubtedly 
assumed that if all hanks were closed temporarihf, he would 

still have access to the vault so that the monev would be 

* 

available to pay the legacy. While counsel learned in the 
law might have realized that he would not have been guiltv 
of contempt of court if circumstances made it impossible 
for him to comply with the court’s decree. Smith, a layman, 
evidently felt that he must do everything humanly possible 
to pay the legacy which the Court' had ordered him to pay. 

Although denying that Smith’s motive is at all pertinent 
to the issue, in the lower court appellee emphasized the 
fact that Smith also withdrew two small deposits standing 
in his name as trustee for his children. Appellee’s brief 
in the court below called attention to Smith’s own personal 
checking account “of small proportions,” but it was not 
withdra\\m and the fact that he withdrew the trustee ac¬ 
counts seems wholly irrelevant. 
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There is nothin^: in the record to show that Sjnith acted 
with had faitli or was actuated by any different motive 
than that which actuated more than 1,900 other depositors, 
who withdrew their deposits on the same da\\ It was 
common knowledi»-e that millions were being withdrawn 
from banks all over the country and it was not Shown that 
the withdrawals from the Commercial Bank we|re propor¬ 
tionately any heavier than those from other banks in the 
» * 

District. j 

Definition of “Insolvency.’’ j 

Many definitions have been given of the term “insol- 
vency'^ as used in the bankruptcy laws and as used in Sec¬ 
tion 5242, K. S. U. S., here under consideration. 

In 'Foof y. Mariiii, 
discussing the term “ 
statute, said: 


13 Wall. 40, 47, ^Ir. Justice Field, in 
insolvent” as used in the bankruptcy 


“The term insolvency is not alwavs used :n the same 
s(‘nse. It is sometimes used to denote the insufficiency 
of the entire property and assets of an individual to 
pay his debts. This is its general and popular mean¬ 
ing. But it is also used in a more restrict^ sense, to 
express the inability of a party to pay his debts, as they 

become due in the ordinary course of business. It is 

• 

in this latter sense that the term is used wlien traders 
or merchants are said to be insolvent, and as applied 
to them it is the sense intended by the Act of Congress. 


# # # ♦ * I « 

“With reference to other persons not jengaged in 
trade or commerce, the term may perhaps have a less 
restricted meaning.” 

In Cunningham v. Norton, 125 U. S. 77, 9C, the court 
said: 

“It is objected that the deed of assignmebt does not, 
on its face, show that the assignor was insolvent, or 
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in coiiteni])lation of insolvency. The obvious answer 
is, that if this is a necessary requirement, the deed does 
state that the assi^-nor ‘is indebted to divers persons 
in considerable sums of money, which he is at present 
unable to ])ay in full.' AVhen a person is unable to 
pay his debts, he is understood to be insolvent. It is 
difficult to iiive a more accurate definition of insol¬ 
vency. ' ’ 


In RiKjfjJcs V. (.'arnKKhj (Cal.), 5.‘> Pac. 911, 916, the court 
referred to tin* fact that insolvency in the law has two 
distinct aiul well-dehned si.unifications. A ])erson is said 
to be insolvent who is not ])ecuniarily able to pay his debts 
as they fall due; also a ])erson is insolvent whose property, 
if distributed amoiiii’ liis creditors, would not suffice to pay 
their claims in full. 


Commercial Bank Was Not Insolvent on February 27, 1933. 

Accordinn’ to the record in this case, the Commercial 
National Bank was not insolvent on February 27, 1933, 
within the meaning of either of the tico definitions of “in- 
solvencv'' given in the above decisions. 


1. The bank's total assets, if distributed among its credi¬ 
tors, were sufficient to pay all claims in full. The balance- 
sheet as of February 27, 1933, which appears in the record 
just before page 29, shows that the assets of the bank ex¬ 
ceeded its liabilities by $1,513,306.64 and, even appellee’s 
witness Cox, who had been Cashier, admitted that the “net 
worth” of the bank on February 27, 1933, was “about half 
of $1,513,000” (R. 36). 

2. The bank was also solvent in the sense that it was 
“liquid,” that is, able to pay its debts as they fell due in 
ordinarv course of business. The same balance-sheet shows 
that the bank had' actual cash in its vaults aggregating 
$362,621.71, besides other cash items and U. S. Liberty 
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bonds of the value of $2,750,448.76. Upon a “few moments’ 
notice,” the bank could also have drawn on its rieserve of 
$469,379.04 with the Federal Reserve Bank, getting cash 
therefor at the Treasury Department (R. 36). 

Oil Foliruary 27th, the day before the Bank was closed, 
tlie Reconstruction Finance Corporation loaned ^he Bank 
$22.‘>,r)()() (R. 28). Obviously, such a loan would I not have 
been made, if the officers of the Bank or the officth's of the 
Reconstruction Finance Corporation then considered the 
Bank to be insolvent. 

Many authorities hold that a bank may be entirely sol¬ 
vent, even though it may be unable to meet the dcfmands of 
a sudden “run” on the bank. Commenting on tlje author¬ 
ities using the definition that a bank is insolvent when it 
cannot meet demands made upon it “in the ordiiu^ry course 
of business,” the Supreme Court of North Dakota said; 

“These authorities seem to assume that the defi¬ 
nition given with reference to ‘inability to j meet the 
demands of its creditors in the usual and <iustoniary 
manner’ means a case where there would be 
run on a bank, which is an unusual occurrence 
all depositors having accounts subject to chtck would 
come in and demand their monev at the samel time. Of 
course, these definitions do not intimate an\ 
dition, for that would not be meeting the de[mands of 
creditors ‘in the usual and customary mann(u*'.” 

State V. Rodma^iy 57 N. D. 230, 221 N. |v. 25. 

“A bank is not ‘insolvent,’ if its assets ari sufficient 


a sudden 
I or where 


time, al- 
its dailv 


to meet its obligations within a reasonable 
though it did not have cash sufficient for| 
needs.” 

Dunlap V. Seattle Bank, 93 Wash. 568, 161 Pac 
364. I 

See also 

Smith V. State (Ind.), 181 N. E. 519; 

BaJiks V. State (Ark.), 48 S. W. (2d) $ 


47. 
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Even under the strictest definition, the (/onnnercial Bank 
was solvent and did have ‘'casli siiflicient for its daily 
needs/- as above shown. 

In a few eases, the eonrts have c,’on(‘ so tar as to say that 


“a bank is in eonteni])lation of insolveney when the faet b('- 
eonies reasonably a]')|)arent to its oftieers that it will pri's- 
ently be unable to meet its obliii’ations.*' 

First Xaf. v. A}iflrrsei}, oT Fed. (‘2d) 1<, lb. 


But in the present ease, it was not i-(‘asonably apparent 
on February 27th that the (’oniniereial Bank would pres¬ 
ently be unable to met*t its obliii-ations. 'The balaiu'i* sluM't 
of Februai’v 27th shows the eonti*arv and at the nuH'tim;' 

of tlie dirtH'tors on Febi’uarv 2()th, thev deei(l(*d “to do 

* * 

business as usual" on F(‘bruary 27th (K. 2,1). 

In many cases, the courts have held that expert account¬ 
ants and bank otlicers, who have become familiar with the 
affairs of a bank, may testify coneernini!: their opinion as 

to its solvenev. 

* 

Stair V. ni()hf n}rr}\ 1S7 X. i \ MOO, 121 S. F. (ilO: 
Stair V. Shipmait, 202 X. (’. 518, IbM S. F. 057: 

State V. Lewis, 323 Mo. 1070, 20 S. W. (2d) 520. 


The only expert testimony offered in the present case 
was that of Vice-President Baden, who, bein^ in a position 
to know, in response to a direct question as to whether he 
considered the bank solvent or insolvent, replied emphati¬ 
cally: considered it solvent'^ (R. 32). 

Appellee offered no testimony to the contrary and, in 
his answer to the executor's petition, studiously avoided 
makinc: anv direct alle^'ation that the bank was insolvent. 
His reason for avoiding such an allegation is obvious. If 
he had alleged that the bank was insolvent on the morning 
of February 27, 1933, then the deposits, aggregating $325,- 
445.51, made that day should be returned to the depositors. 
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Deposits received by a bank after insolvency sjhould be 
treated as trust funds and returned to the depositors. 

St. Louis, etc., v. Johnston, 133 U. S. ii)66; 
llollotratj V. Dykes, 29 Fed. (2d) 430. | 

See also 

Rankin v. Emigh, 218 U. S. 27. 

“In Contemplation of Insolvency” Does Not Mean 
“In Anticipation of Future Insolvency.” 


Many well-considered cases develop the fact that the 
word ''contemplation'^ as used in Section 5242, R. S. U. S., 
does not refer to the future, but refers to contemplation of 
an insolvent condition alreadv in existence. 

Tlic dictionary defines “contemplate” as “to Ipok at at¬ 
tentively, hence to consider thou£?htfully; meditate on.” 
We contemplate, or meditate upon historical events which 
occurred many years ago. “In contemplation of insol¬ 
vency” is not equivalent to “in anticipation of future in¬ 
sol vencv. ’ ’ 

* 

Fven in the case of Roberts v. Hill, 24 Fud. 571, u])()n 
which appellee relies, the Court used the word “contem¬ 
plation” as applying to past, not future, insolvencjy, saying: 


‘‘The hopeless insolvency of the bank vjas within 
their (directors) contemplation, if they would con¬ 
template it. ^ The insolvency of the bank was 
before them, and, with it before them, they gave this 
creditor a preference.” 

In above case, the (T)urt said that “the ])roofs jsliow that 
the bank was insolvent and had been for a long tiyie.^’ 

In National Security Bank v. Butler, 129 U. S. 223, the 
transfer was made after an act of insolvencv, the Court sav- 
ing: 


“Certainly, the transfer in question made in 
contemplation of insolvency, made as it wasf after the 


I 
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dirrc'lors had voted that the hank slioidd e,‘o into I'Kiiii- 
datioii, and slionld he ('losod to l)nsim*ss, and tliat a re- 
eeivor shonld 1)(‘ ap])()inted.*' 


In tlu‘ }>r(‘sent casi': the dii'cetoi-s had just vot(‘d to ki‘(‘|) 
the bank o})(*n for hnsinoss as n>nal (1\. ). 

In BdH V. (irr)thni lyai/l:, IS” F(*d. ToO, and in ^inid'icdi/ 
S}(r('tif (/<). V. Jdcksoit, 24 Fed. (2d) 7()S. the transf(‘r was 
made r//7r/- insolvmiey was known to the oflieei’s of tlu' hank. 

In HrUJ V. 14 F(*d. (2d) d0(), tlu‘ hank was al¬ 

ready “hoja'lessly insolvent" wluni a ti*ansf(‘r of assets was 
made to seenre a special deposit, ddu' transfer was, tluo’e- 
fore, in contemplation of an insolvency whieh fn'ccrdrfj the 
transfer. 

In a recent case, where tin* otlicm's of tin* Fank knew that 
it was (iJrraiJt) iiisolrruf when a prefm’eiitial transfer of a 
credit was made, the Foiirt said: 


“A transftn* niad(‘ ‘in contemplation of insolvcmcy' 
means ()n(‘ that is actuated hy the knowled.ii’e of insol- 
vencv. 


Ff'fJrrdl '//csc/Tc Ihidk v. ()}HdJid Bank, 4.*) k'ed. 
(2d) oil, olf). 

(P(‘tition for certiorari d(*nied, 2S2 F. S. 1)02.) 


In Hayden v. Chemical National Bank, 84 Fed. 874, the 
Circuit Court of Appeals for the Second Circuit delivered 
a well-considered opinion upholding the validity of pay¬ 
ments made bv a National Bank two or three davs before it 

% % 

was actually closed by the Comptroller of the Currency, 
even though it had been insolvent, in the sense of its lia¬ 
bilities exceeding its assets, for several months. After 
quoting from Section 5242, R. S. U. S., the Court said: 

“Insolvency, in legal definition, does not mean that 
condition in which a business concern is placed when it 
finds that upon the settlement and winding up of its 
affairs it will be unable to pay its debts in full; it 
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I. 


meaiijs a present inability to pay current obligations as 
they mature. Thompson v. Thompson^ 4 Cu^h. 127; 
Vennard v. McCoiuicll, 11 Allen, 555; Wager y. Hall, 
16 Wall. 599. An act of insolvency takes place jwhen a 
business concern or a bank has failed to pay some of 
its obligations, made an assignment for the benefit of 
creditors, suspended business, or done any cif those 
things which indicate to creditors that a debitor has 
become insolvent. A bank or a business concern may 


of 


in- 


ht void 


be considered to be acting in contemplation 
solvency when, in making some disposition o^ its as¬ 
sets, it is actuated bv its knowledge of its insohiencv. 

7 » •« 

“The statute undoubtedly makes a paymel 
when it is intended on the part of the bank to prefer 
one creditor to another, or defeat the distribution of its 
assets in the manner prescribed by law, notwilhstand- 
ing the creditor receiving it does so with no suspicion 
of the purpose of the bank in making it. In all the ad¬ 
judged cases, however, in which this construcjion has 
been given to the statute, an act of insolvency preceded 
or accompanied the transaction, which was set aside 
(citing cases). I 

“Tlie Capital Bank had not committed an a|:*t of in- 
solvencv. Assuming that its managers knew that its 
liabilities greatlv exceeded its resources, and that it 
would presently be unable to meet its obligations, and 
have to sus})end, there is no evidence that the payments 
in controversy were influenced by that knowledge. A 
])ayment to a depositor, or other creditor, in tjie usual 
course of the bank's business as a going concern, and 
not ])reparatory in any sense to the anticipated in¬ 
solvency of the bank, is not, we think, within the con¬ 
demnation of the statute. An act done by a corpora¬ 
tion in the ordinary and usual course of business, unin¬ 
fluenced by the state of its affairs, cannot be 
have been done in contemplation of insolvency, 

In the present case, if the evidence fails to show that the 
Commercial Bank had already become insolvent on or prior 
to February 27, 1933, and Smith’s withdrawal of th^ deposit 


said to 
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cannot be considered as having been made “in contempla¬ 
tion of insolvencv” or within the “condemnation of the 

* 

statute.'’ 

The line must l)e drawn somewhere, and when it was 
drawn by the Com])troller closing the bank on the morning 
of February 28, all prior transactions, deposits and with¬ 
drawals on February 27 should be treated as valid. 
Sinuiing out this one isolated transaction as invalid, wiiile 
all other transactions on February 27 are left undisturbed, 
would be most unfair to the beneficiaries of the Hoffman es¬ 
tate, whose assets are not sufficient to pay all legacies in 
full, so that some of the legatees will suffer most unjustly if 
the action of the lower court should be affirmed. 


Inconsistency of Receiver’s Position. 

The executor withdrew’ his deposit “immediately upon 
the opening’’ of the bank on February 27 (R. 26), so that it 
seems safe to say that thereafter more than 1,900 customers 
withdrew' their deposits, aggregating many thousands of 
dollars, and counsel for appellee will probably concede that 
no attempt is being made to compel these 1,900 customers 
to repay those amounts to the receiver. 

Likewise, since it w'ould be improper for the receiver to 
retain deposits made “after insolvency,” if he claims that 
the bank was insolvent, under the authorities cited below, 
the receiver should now' return the $325,445.51 deposited by 
608 customers on February 27 (R. 27), but counsellor the 
receiver w'ill no doubt also concede that the receiver has not 
the slightest intention of returning such deposits. 


Fraud to Hrrcirr^ and Retai)i Deposits after Insolvency. 


• It is a fraud to'receive and retain de})osits after insol¬ 
vency and innocent de])ositors may reclaim the entire 
amounts so deposited. 
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Si, Louis, ('i(\ Ujj. V. Jolnisiou^ 133 U. S. 566; 

Fidvliiif c(’‘ Deposit ('o. v. Kelso Baltic^ 287 Fed. 828; 

Federal Beserce Haul' v. IdaJut Asso., 8 Fed. (2d) 922; 

Federal Beserre Bank v. Omaha Bank, 45 Fed. (2d) 
511, 519. 

Xote, 20 A. L. K. 1203. 

The receiver keeps all deposits made on February 27, 
does not attempt to compel the repayment of other moneys 
withdrawn on that day, ])ut sini^les out this one transaction 
api)arently for two reasons: (1) because Smith happened 
to be employed by the bank and (2) because the |3ash hap¬ 
pened to be placed in a vault now in the possession of the 
receiver and the receiver had the power to prevent Smith 
from having physical access thereto. Neither of jhese rea 
sons can justify the action taken by the receiver. 

Over appellant’s protest, appellee offered in Oj 
copy of the assessment made on March 25, 19J^ 

Ck)nii)troller of the Ourrency against stockholders of the 
bank (R. 29-30). Such assessment, made longjafter the 
period in controversy, should be disregarded. Wte are con- 


tvudence a 


o, by the 


February 

isiderable 


U. S. 131, 


cerned onlv with conditions as thev existed on 
27, 193.3. Li([uidation is usually attended by co 
loss and depreciation in value of assets. 

State V. Rodman, 57 N. 1). 230; 221 N. W. 25|. 

I 

In MerriU v. National Bank of Jacksonville, 173 
cited by ai)i)ellee in the court below, the Supreme Court 
held quite definitely that the claims of creditors of a bank 
‘‘are to be determined as of the date of the declaration of 
insolvency^^ and, of course, the validity of all transactions 
must be determined as of the same date. In the present 
case, the “declaration of insolvency” by the Comptroller of 
the Currency did not take place until February ^8 (R. 32), 
the day after the transaction now under discussion. 




28 


Difficulty in Detennining Whether a Bank is Solvent or 

Insolvent. 

In Easton v. Jowd, 188 U. S. 220, the Court, considering 
a State statute, said: 

“The provision of the State statute is express that 
it is tlie dutv of the officers of the bank, when thev 
know it is insolvent, to at once suspend its active op¬ 
erations; for it'is obvious, that to refuse to accept de¬ 
posits would be equivalent to a cessation of business. 
Whether a bank is or is not actuallv insolvent mav be, 
often, a question hard to answer. There may be good 
reason to believe that, though temporarily embar¬ 
rassed, the bank’s affairs may take a fortunate turn. 
Some of the assets that cannot at once be converted 
into monev mav be of a character to iustifv the ex- 
pectation that, if actual and open insolvency be 
avoided, thev mav be ultimatelv collectible, and thus 
the ruin of the bank and its creditors be prevented.” 

If Smith knew that the bank was insolvent on February 
27tlq he knew more than the President, Vice-President 
Baden, and the directors who were present at the meeting 
on February 26th, described by Baden (R. 31). At that 
meeting, the directors considered the heavy withdrawals 
experienced by the Commercial and other banks and con¬ 
sidered placing a restriction to limit the amount of such 
withdrawals. Xo question was raised as to the “solvency” 
of the bank. If the discussion described bv Baden could 
be construed as raising such a question, then, in so far 
as the question was decided at all, the directors decided 
that the bank was solvent: that it should “do business 
as usual” on Februarv 27 and that thev would not restrict 

• ft 

withdrawals (R. 31). By express direction of the directors, 
there was to be no restriction on withdrawals on Februarv 

ft 

27th and, during that day, Smith had the same right that 
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all other depositors had, to withdraw his deposit without 
restriction. There was then and should be now no reason 
to discriminate against Smith, especially as he wjks acting 
in a fiduciary capacity for the beneficiaries of the Hoffman 
estate and not for his own personal advantage. j 
In First National Bank S Trust Co. v. Manning]. 164 Atl. 
881, cited by appellee in the court below, the Treasurer of 
the Bank, knoiving that it was insolvent and ahou^^ to close 
its doorrs permanently, drew out $500 from the account of 
his mother-in-law, ten minutes before the bank closed, di¬ 
recting the teller to say nothing about it. Even un|:ler those 
circumstances, construing a Connecticut statute, the Court 
said: 

‘‘That the bank is actually insolvent, and the pay¬ 
ment therefore necessarily preferential, is not suffi¬ 
cient. A payment made by an insolvent banlf to a de¬ 
positor in the regular course of business ^s not an 
unlawful preference, in the absence of proof | of an in¬ 
tent to prefer, which will not be inferred fi’om such 
payment alone. Thus a withdrawal by a depositor, 
who has no definite knowledge of the insolveiiev of the 
bank, made during a ‘imiC on the bank, but while it is 
still o])en for business and meeting all demands as they 
jire made, will not ordinarily be held void." 

i 

In a verv recent case in the Circuit Court for iF'rederick 

* I 

County, Hd., in which E. L. Coblentz. President o| the Cen¬ 
tral Trust Company of ^Maryland, was chargedj with ac¬ 
cepting deposits after insolvency of the bank, in violation 
of the Maryland statute. Chief Judge Urner, in acquitting 
the defendant, rendered an interesting opinion in which he 
said, according to the account appearing in the Frederick 
News of June 28, 193J, that insolvency within tlnjj meaning 
of the statute “is not always a fact to be asceijtained by 
simple arithmetic, leaving no room for doubt or |^tference 
of opinion.” 

j 

i 

I 

I 

I 


I 

I 
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‘‘The statute cannot, we think, be reasonably sup¬ 
posed to intend that at any moment when there is per¬ 
ceived to be an unfavorable balance of liabilities and 
assets at market quotations, bank officers shall in every 
instance abandon all hope, make no effort on behalf 
of the body of existing- depositors, however great the 
chance or probability of success, and close. Action 
must be guided by reasonable expectations, looking 
to the interest of all who hold obligations of the com¬ 
pany, and some effort to work out of temporarily em¬ 
barrassing conditions must be contemplated.” 

• # # # * # * 

“To hold that the directors, who su])ervised the 
bank’s investments, and the Bank Commissioner, who 
regularlv examined its condition, could have honestlv 
erred in believing it to be solvent on September 2nd, 
1931, but that a mistake of its president as to its sol¬ 
vency must be denounced as criminal, would be a mani¬ 
fest injustice to him, unless the evidence is such as to 
prove beyond any reasonable doubt that he could havci 
been honestlv mistaken. 

“In retrospect the situation of the bank, just before 
it closed, has a very different appearance from that 
which it probably })rcsented at that period to those in 
charije of its affairs. Xo one could then know that the 

^ I 

depression would continue so long or that its effectfs 
upon property and security values would be so ca¬ 
lamitous.” 

Burden of Proof Upon Receiver. 

In bankruptcy, the burden is on the Trustee to prove that 
the transfer constituted a preference. 

Barbour v. Priest, 103 U. S. 293. 

In another bankru|)tcy case, the Supreme Court said: 

“It is not enough that a ci-editor has some cause to 
suspect the insolvency of his debtor; but he must have 
such a knowledge of facts as to induce a reasonable 
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belief of his debtor's insolvency, in order to i|iivalidate 
a security taken for his debt. To make mere suspicion 
a ground of nullity in such a case would render the 
business transactions of the communitv altogether too 
insecure. It was never the intention of the framers of 

the act to establish anv such rule. A man niav have 

* » 

many grounds of suspicion that his debtor is in failing 
circumstances, and yet have no cause for a well- 
grounded belief of the fact. lie mav be unwilling to 
trust him further; he may feel anxious about }iis claim, 
and have a strong desire to secure it—and!vet such 
belief as the act requires may be wanting. Obtaining 
additional security, or receiving payment df a debt, 
under such circumstances is not prohibited by the law. 
Keceiving payment is put in the same category, in the 
section referred to, as receiving securitv. Hundreds of 

V- n 

men constantly continue to make payments up to the 
very eve of their failure, which it would be very unjust 
and disastrous to set aside. And vet this could be done 
in a large proportion of cases if mere grounds of sus- 
l)icion of their solvency were sufficient for the pur¬ 
pose.” 

(h'Guf V. Xafional Baith, DT V. 80. 

In the present case, tlie withdrawal having l)eeii made in 
due course while the bank was o})en for business, the burden 
is ui)07i. the Keceiver to prove that such withdrawal was null 
and void under the statute above quoted. The Receiver has 
whollv failed to sustain such burden. The balance sheet as 
of Febimarv 27th and Baden's testimonv sho\^ that the 
bank was solvent and no testimony was })roduced by the 
Receiver to contradict Baden concerning the ppceedings 
at the meeting of the directors on February 26th jand at the 
conference with the Acting Comptroller on Febrjuary 27th. 
If Baden’s testimony was inaccurate, the presiident and 
other directors, as well as officials of the Treasury Depart¬ 
ment could have been produced to contradict Jiim. The 
Receiver’s failure to produce such ^\dtnesses, [who were 
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available, liives rise to the i^resinnptioii that they would not 
have been favorable to his position, 

Era)is V. Bell, 49 A]ip. D. C. 23S. 

Three Leading Cases Upon Which Appellant Relies. 


1. Tuttle V. FreVuighuij.<eu, 38 X. J. Eq. 12. 

The facts involved in the above case were quite similar 
to those involved in the present case, except that the man 
named “Baldwin" was the executor-depositor and not the 
receiver, as in the present case. 

On October 26, 1881, Baldwin, who was one of the execu¬ 
tors of an estate and also the cashier of a national bank, 
])urchased four bills of exchange, and, to pay for them, 
drew his check, as executor, on the bank for .$25,000. He 
placed the drafts in a box containing the papers of the 
estate, with a memorandum attached reading: “The Estate 
W. James loaned $25,000 October 26, 1881. C. Xugent & 
Company." The bank failed on October 31, 1881, and the 
defendant Frelinghuysen was a])pointed receiver on X’o- 
vember 2, 1881. The receiver gave to the executors the box 
and all of its contents, except the four drafts which he kept, 
claiming that thev were assets of the bank. The Court held 
that Baldwin, in the purchase of the drafts, acted as the 
agent of the drawers Xugent and as executor of the Phillips 
estate, not as cashier of the bank and although the drafts 
were purchased with funds which the estate had on deposit 
in the bank and although Baldwin hnew at the time that the 
hank jras insolvent, yet the transaction was a hona fide pur¬ 
chase and not a plan to secure preference of the estate over 
other depositors; that the transaction was not in violation 
of Section 5242 B. S. U. S. 

In the opinion, the Court said that on October 26, 1881, 
when Baldwin, the executor, who was also cashier of the 
bank, drew the check on the executors’ account, 
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“The bank was then insolvent, and he (Baldwin) 
was well aware of the fact. He was in hopes, however, 
to be able by management, to prevent the failure of 
the bank at that time by preventing the bank examiner, 
of whose coming he was in daily expectation, f|rom dis¬ 
covering the insolvency. * * * His sole object ap¬ 

pears to have been to get the money for the dlnfts for 
C. Nugent & Co., whose property they were, i'rom the 
funds of the James Estate in the bank, and apply it to 
the indebtedness of the firm to the bank. At Ihe same 
time he thought the purchase a very desirablb invest¬ 
ment for the estate. * * The purchase | was not 

within either the terms or spirit of the section (Sec. 
5242 R. S. U. S., now Sec. 91, Title 12, U. S. Code). It 
was not a transfer of any of the notes, bonds, bills of 
exchange or other evidences of debt owing to the bank; 
for, as before stated, the drafts were not the property 
of the bank. Nor of any deposits to its credit; for the 
money due the James estate from it was a deposit to 
its debit. Nor is there any ground for holding that 
the object of the purchase was to prevent the applica¬ 
tion of anv of the assets of the bank to its debts in the 
manner provided for by the national banking- law, or 
to give a preference to the James estate as ^ creditor 
of the bank. But Baldwin's sole object and 4esign, as 
cashier, in the transaction, were to get the njoney for 
the drafts to take up the worthless paper (of| Nugent) 
before referred to—to substitute cash for it—before 
the examiner should enter upon his investigation of 
the affairs of the institution.’’ i 

I 

* * * # * * I * 

I 

j 

“Finding the drafts in the bank building, ^nd in the 
possession of the cashier, the defendant (Recc^iver), as¬ 
suming that they were the property of tjhe bank, 
claimed them as such, denying that they were |the prop¬ 
erty of the James estate, notwithstanding th(j earmark 
upon them, and notwithstanding they we^e found 
among the securities of that estate, in a recei^tacle de¬ 
voted to and used for the keeping of its pabers, and 
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notwithstanding, also, that the cashier was an execu¬ 
tor of that estate, and it was evident that the estate 
had bought and ])aid for the drafts.’’ 


2. Earle v. Carson, 18S U. S. 42. 

The case of Earle v. Carson, 188 U. S. 42, is particularly 
illuminating. When a certain bank in Philadelphia closed, 
ten shares of stock stood on the stock register in the name 


of defendant, who was sued bv the receiver to recover the 

amount of the double liabilitv. The defense was that de- 

* 

fendant, prior to the suspension of the bank, had sold the 
stock in good faith and had delivered her certificate, with 
an adequate power of attorney, to an ollficer of the bank 
and did not know that he had failed to perform his duty 
bv noting the transfer on the stock register. 

•> CT’ CT? 

In the opinion, the Court stated the ])rincipal proposition 
involved, as follows: 


*‘It is undisputed that at the date when the stock 
was sold the doors of the bank were open and it had 
not failed in business. Hence the proposition is this: 
Although a national bank has not suspended payment, 
all sales of its stock, whatever may be the good faith 
with which they are made, are void if it develops that 
at the date of the sale the assets of the bank, if they 
had been then realized on, would have been insufficient 
to pay its debts.” 

The decision was'in favor of the validitv of the transfer 
and in its opinion, the Court quoted from Section 5242, 
E. S. U. S. (Sec. 91, Title 12, U. S. Code), which is involved 
in the present case, and commented thereon as follows: 

^‘This by a negative affirmative establishes the va¬ 
liditv of all contracts otherwise lawful made bv the 
bank concerning its assets before its failure albeit at 
the time such' contracts were made the bank was insol¬ 
vent, unless’the contracts come within the restrictions 
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which the section imposes—that is, those entered into 
after the commission of an act of insolvency or in con¬ 
templation thereof or made with a view to prevent the 
application of the assets of the bank in the manner pre¬ 
scribed by law or with the purpose of giving a prefer¬ 
ence to one creditor over another. If the proposition 
w’ere sustained it would thus come to pass that the 
power of stockholders to freely transfer the'ir stock 
like any other personal property would be hjurdened 
with a restriction arising from the unk}wwn in'^olvencif 
of the bank, whilst such limitation would not fipply to 
any other contract concerning the property oj* aifairs 
of the bank. j 


“Let us come, however, to consider the matter in 
the light of authority. It is clear that the assertion 
that the power to transfer the stock was limited by the 
unknown insolvency of the bank does not rest upon any 
express provision of the statute, but is deduced from 
mere implications which it is deemed must lie drawm 
from the statute as a whole. But the settled rule 
hitherto enunciated by this court, in accord with the 
rule obtaining in the English courts, is, that ''vhere an 
express power is given to transfer stock, suCh power 
may not be rendered nugatory by implicaticjn. This 
general principle, however, is, by the decisioijs of this 
court, subjected to a limitation which does nojt prevail 
in England; that is, that the exercise of the ^ower to 
transfer stock in a national bank is controlled by the 
rules of good faith applicable to other contracts. The 
qualification just stated gives no support to the propo¬ 
sition that where a sale of stock in a national bank is 
made in good faith, nevertheless the consequences of 
the sale are avoided if subsequently it developed that 
the bank was insolvent at the time of the transfer, in 
the sense that its assets were then unequal to the dis¬ 
charge of its liabilities, when such fact was unknown 
to the seller of the stock at the time of the sale.” 


I 
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As long as a bank is open and ‘‘doing* business,’^ the 
power ot* a depositor to withdraw his deposit is at least co¬ 
extensive with the ])ower of a stockholder to transfer his 
stock. It would seem ])roper, therefore, to apply the last 
paragra])h above quoted to the ])resent case by substitut¬ 
ing* the ])hrase “power to withdraw a deposit'’ for the 
})hrase “power to transfer stock.’’ 


3. McDonald V. Bank, 174 V. S. 610. 

The leading case of McDttnald, Bcccivcr, v. Chemical 
Xafi(jnal Bank, 174 V. S. 610, arose during the depression 
of 1S03. On January 21, 1S93>, the Oa])ital National Bank 
of Lincoln, Nebraska, was insolvent and on January 22nd 
was closed by the'Oomptroller. The bill alleged that for a 
long time prior to January 15, 1893, the bank had been in¬ 
solvent and that fact was known to its officers; that the two 
banks had been interchanging* business for years and the 
defendant, (’hemical Bank, declined to honor drafts on the 
Nebraska Bank presented on and after January 21st, ])ut 
accepted deposits on January ‘23rd to the credit of the 
Nebraska Bank, whose account was overdrawn and such de¬ 
posits were retained by the Chemical Bank and credited on 
the overdraft. 

McDonald, receiver of Nel)raska Bank, sued the Chemical 
Bank for amounts received l)v the latter after insolvency, 
claiming that tlie acceptance of those deposits constituted a 
transfer of the insolvent ])ank’s ])roperty, after insolvency, 
or in contemplation of insolvency, in violation of Section 
5242, K. S. V. S., now Section 91, Title 12, U. S. Code. 

Tn deciding the case against the receiver, tlie Supreme 
Court said: 


“Nor can a finding that the payments and remit¬ 
tances made' to the Chemical National Bank, on the 
dates above mentioned were made in contemplation of 
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insolvency and with an intent to prefer that bank, be 
based on the mere allegation that the Capital js^ational 
Bank was actually insolvent, and that its inj^olvency 
must have been known to its officers. It is niatter of 
common knowledge that banks and other corjiorations 
continue, in many instances, to do their regular and 
ordinary business for long periods, though in a condi¬ 
tion of actual insolvency, as disclosed by subsequent 
events. It cannot surely be said that all pjayments 
made in the due course of business in such cases are to 

• I 

be deemed to be made in contemplation of insolvency, 
or with a view to prefer one creditor to another. There 
is often the hope that, if only the credit of the bank can 
be kept up by continuing its ordinary business, and by 
avoiding any act of insolvency, affairs may take a 
favorable turn, and thus suspension of payments and 
of business be avoided. ! 

‘‘In the present instance there was not only no alle¬ 
gation of payments made in contemplation of insol¬ 
vency, or with a view to prefer the Chemical Xational 
Bank, but there was no evidence that, up to the closing 
hours of January 21, 1893, the Capital National Bank 
had failed to pay any depositor on demand, oij had not 
met at maturitv all its obligations. And the evidence 
fails to disclose any intention or expectation on the 
])art of its officers to presently suspend business. It 
rather shows that, up to the last, tlie operations of the 
bank and its transactions with the Chemical National 
Bank were conducted in the usual manner. It may be 
that those of its officers wlio knew its real condition 
must have dreaded an ultimate catastrophe, but there 
is nothing to justify the inference that the pjarticular 
payments in question were made in contemplation of 
insolvency, or with a view to prefer the defendant bank. 
The Chemical National Bank was no more preferred 
by these remittances several days before suspension 
than were the depositors ichose checks ivere paid an 
hour before the doors were closed. Indeed, it is stipu¬ 
lated that the Capital National Bank continued to 


transact its usual and ordinary business up to the closft 
of banking hours on January 21, 1893. 

“The view of the courts below was that these pay¬ 
ments and remittances were not made in contemplation 
of insolvency, or with a view to prefer the Chemical 
National Bank, and our examination of the evidence 
has led us to the same conclusion.'’ 

Conclusion. 

Upon the foregoing facts and authorities, it is respect- 

fullv submitted that the decree of the lower court should be 

% 

reversed, with instructions to that court to enter a decree 
directing Receiver Baldwin to pei'init Smith to withdraw 
and retain the contents of tlie safe deposit box, including 
the $30,031.09. as property of the Hoffman Estate. 

Frederic D. McKexxey, 

John S. Flaxxery, 

G. Bowdoix Craighill, 

Basil D. Boteler, 

Attorneys for Appellant. 
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Statement. 


I 

This is an appeal from an order of the Probat^ Court of 
the District of Columbia upon a Rule to Show Caise direct¬ 
ing the appellant, Thomas Blackwell Smith, to return forth¬ 
with to Robert C. Baldwin, Receiver of the CWmercial 
National Bank of IVashington, the sum of $30,03jl.09, with¬ 
drawn by appellant as executor from funds of tln^ estate of 
Gertrude L. Hoffman, deceased, on deposit in th(? bank the 
day before the bank was closed by order of the Comptroller 
of the Currency. 

The appellant, at the time of making the with(^rawal and 
for many years prior thereto, was an Assistant Cashier in 


1/t 
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charge of the savings department of the bank, and as such 
had supervision over the business of that department. 

As executor of the Hoffman estate appellant maintained 
two separate accounts in the bank—a savings account and 
a checking account: he also controlled two other accounts 
ill tlu‘ sa\'iiig> department as trustee for his two minor 
children. 


For some time i>rior to suspension, it appears that the 
bank had suffered a steady loss of deposits, aggregating 
sexan'al million doliai'> in tlu- two years t)receding suspen¬ 


sion. ( \l. 

By reason of the continuous loss in deposits application 
was made on behalf of the bank in the early spring of 1932 
to the Keconstruction Finance Corporation for assistance. 
Between April o, 1932 and January 30, 1933, six loans in 
varying amounts wer(‘ obtained from that corporation^ 
amounting in all to ^1,747,727.45. On February 11, and 
again on February 27, 193.3, additional loans of $19,133 and 
$223,500 ]-es])ectivelv wei'e obtained from the same source. 


(R. 27 and 28.) From January 1, 1933, according to the 
testimony of Mr. Baden, Vico President of the bank, testify¬ 
ing as a witness for the appellant, the continuous ^vith- 
drawal of de])osits had been a matter of grave concern to 
the officers of the bank. (R. 33.) 

On Monday, February 20th, large withdrawals were made 
from deposits in the bank. On Thursday, the 23d, the with¬ 
drawals abnormally increased and continued to increase 
until the close of business on Saturday, the 25th, and were 
resumed and continued thi'oughout the banking hours of 
Mondav, Fehruarv 27th. In the half dav the bank was 
open on Saturday, the 25th, and on Monday, the 27th, the 
loss in deposits each day was in excess of $225,000. 

It had been the practice of the bank for some time prior 
to suspension to require the tellers to furnish a record of 
all withdrawals to the officers at the close of each business 



3 


day and it appears that the appellant, as assistant cashier 
in charge of the savings department, had receiv(^kl special 
instructions to see that such lists were furnishec^ daily to 
the cashier in accordance with that practice. 

On Saturday morning, February 25th, prior to 
ing of the bank, the cashier testified that ‘‘ ‘in anticipation 
of what we might expect, from the closing of the mora¬ 
torium declared on the Baltimore banks, I personally in¬ 
terviewed Mr. Smith behind the cages, and told Mr. Smith 


the open- 


that we did not know just what effect we may 


a continuation of the general withdrawals that we had 


been experiencing, and wanted him particularh 
his eyes open and his ears open for any inform 


to keep 
ktion that 


would indicate a further continuation of the withdrawals. 


feel from 


hied to be 
dvise me 


and that if anv withdrawals were made which see] 

% 

material or further out of the ordinary, to 
prom])tly, at once'.’’ It furthei' api)ears that t^c casliier 
at the same time told Smith that he did not want to leave 
his desk and possibly attract attention to his seerpingly im¬ 
portant interest in what was going on in the savings depart¬ 
ment and that he would therefore designate another as¬ 
sistant cashier, Chaney, to keep in constant touch as a go- 
between between the savings department and the cashier; 
that Chanev followed tliose instructions and made several re- 
ports during the half day the bank was open, such reports 


including adding machine lists of all withdrawal 
name of the account where the withdrawal was 


s, with the 
more than 


normal, and that the same thing was done oh Monday, 
February 27th. It further appears that after the bank 
closed at noon on Saturday, the 25th, the cashier found 
that Smith had left the bank without making his report, 
whereupon the cashier, shortly after two o’qlock, tele¬ 
phoned Smith at his home and required him to return to 
the bank and submit his report of withdrawals, 

Smith that the matter was one of urgency. (R. 35.) 

2 /^ 


informing 
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On Sunday, the 2Glh, an infornial nieeting- of the direc¬ 
tors of the bank was held at the home of the president, at 
which the situation was considered and the cjuestion dis¬ 
cussed as to whetli(‘r tlie bank should r(‘strict withdrawals 
by depositors to a limited percentage of their resi)ective 
dejjosils, as had been done in some other loealities. Xo 
foi'inal motion or resolution was adopted, but the president 
was authorized to take such steps as he deemed necessary 
for the protection of the depositors. The at)])ellant was 
not a director of the bank and did not attend this ineet- 


ing. (K. dl.) 

(.)n Monday, the 27th, immediately upon the opening of 
the l)ank, appellant withdrew all balances of dei)osits stand¬ 
ing to his credit as exeeiitor of the Hoffman estate in the 
savings and checking de})artments of the bank, consisting 
of $9,71b.09 in his savings account and $20,31 G, less 71 
cents, in his checking account, and placed the currency re¬ 
ceived tlieret’i'om in a safe deposit box wlii(*li he bad p!*(‘- 
viously rented as cxecutoi* Tor the (‘stati* in tin* dt‘posit 
vault of thi‘ bank. 

At the same time appellant also withdrew the balances 
of the two savings accounts which he controlled as trustee 
for his minor children, aggregating $853, and placed the 
currency received therefrom in another safe de])osit box 
in the deposit vault of the bank, held in the joint names 
of himself and wife. 

The bank closed at the usual hour of three o'clock in 
the afternoon of Februarv 27th and thereafter the officers 
conferred and later discussed the situation with the presi¬ 
dents of several of the other banks in the city, with th(‘ 
view of having a general restriction applied to withdrawals 
in all banks in the District of Columbia. 

Later in the evening the officers of the bank discussed 
the situation with the officials at the Treasui-y De])art- 
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nient and suggested opening the bank with restrhrtions on 
withdrawals of deposits on the morning of the :28th, the 
basis of this suggestion being to stop the run then in 
progress. (K. 33-o4.) The discussion continued for several 
hours. 

The Comptroller of the Currency refused to consent to 
any limitation being placed on withdrawals and stated that 
if it was attempted he would close the bank. Tllereupon, 
in the early morning hours of Tuesday, February 28th, the 
])resident of the bank while in tln^ ollice of the (’omi)troller 
wi*ote a letter to that official, authorizing him to take charge 
of the bank, “for the reason,” as testified by Vice-])resident 
Baden, “that we were unable to pay depositors upon de¬ 
mand.’’ (E. 34.) 

Upon i-eporting for duty on the morning of ^^''ebruary 
28th, ap])ellant, who was not present at any of the fore¬ 
going conferences, found the bank closed bv ord^r of the 
C'om])troller and a Receive*!- ])lac(*(l in charge of its affairs. 

Several days later Smith applied to appellee as Receiver 
for permission to enter and withdraw from the safe de¬ 
posit box of the Hoffman estate the currency above men¬ 
tioned and other assets of the estate for the declared pur¬ 
pose of ])aying a check which he had theretofore issued as 
executor on Februai-y 2r)th, in payment of a legacy to the 
Domestic and P''oreign Hissionai'v Societv of the Rrotestant 
Pll)iscopal Church, but which check had not been 
for })ayment before the bank closed, and which 
outstanding, for the sum of $20,233.42, and also 


)resented 
was then 
to enable 

Smith to ascertain if anv of the curr(*ncv was in thk.* form of 


gold certificates reciuired to be turned in to the 


in accordance with the proclamation of the President. 


The Receiver refused to permit Smith to have 
the safe de])osit box, U])on the ground that the w 


Tr 


easurv 


access to 
thdrawal 


of the currency had be(*n made by Smith in an a}ttem])t to 


obtain a |)reference over other de})Ositors of the 


bank, in 
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violation of the banking laws, wluTcaipon Smith obtainod a 
Rule to Show (’auso against tin* I\(‘('(.‘iv(‘i-, which was duly 
issued bv tlu* Court below, aiul the Kee(‘iver hied a r(‘turn 
then*to. The cause*Kvas lu‘ard u])on })etiti()n and answ(*i- aiul 
an agre(*d statenu*ht of fa<'ts, su|)))leni(*nt(*d by oral testi- 
nionv offered bv both ])arti(‘S, and tlu*r(*aft(‘i* tin* following 
o])inion was i-endei-ed by the (’ourt : 


‘‘Memorandum. 

“In my opinion the action of ^Ir. Smith, as an ofli- 
cer of the bank, in making pa^nnents to himself, as 
executor of the Hotfman Estate, of its funds on de¬ 
posit in the bank, was in contemplation of insolvency 
of the bank, and with the view of pi’eventing the a])])li- 
cation of the assets in the manner prescribed by the 
banking laws, and to the preferment of himself, as 
executor, over other creditors. 

‘‘Accordingly, by appropriate order, Air. Smith, as 
executor, will be instructed to return the currency to 
the bank receiver. 

“Dated Mav 19, 1933.” 


Thereafter an order was dulv entered on Alav 31, 1933, 
in accordance with'tlie opinion of the Court, directing Smith 
as execiitoi* to forthwith return to the Receiver the curremey 
in the safe deposit box in the sum of $30,031.09, to be ad¬ 
ministered as an asset of the bank. Whereupon this a^)- 
peal was perfected to this Court. 


The Legal Questions Raised. 

The contentions of appellant upon the errors assigned 
mav be summarized under two general heads: 

(a) That by the transfer on February 25th of the sum of 
$20,233.42 from his deposit in the savings department to 
his credit in his checking account as executor of the Hoff¬ 
man estate, in order to meet a check for a like amount that 


dav drawn bv him to the order of the Missionarj’ Society 
in ])ayment of a legacy decreed by the Probate Court as 
owed by the Hoffman estate to the Society, appellant 
thereby created an earmarked special trust for that pur¬ 
pose: and 

(h) That appellant had the right as a depositor of the 
bank to withdraw all moneys to his credit in both the sav¬ 
ings and checking departments of the bank whene\’er in his 
judgment as executor it was desirable so to do in 
])rotect the intei'osts of the beneficiaries of the esi 
in making such withdrawals he did not know that j^aid bank 
was insolvent or in contemplation of insolvency and that 
the withdrawals were not made by him for the purpose or 
with the intention of violating tlu‘ banking laws and ])artic- 


order to 
ate; that 


nlai'ly not tlu‘ })rovisions of Section 91 of Title 
rnited States ('ode. 

ARGUMENT. 


12 of the 


Appellant’s Savings and Checking Accounts as jExecutor 


of the Hoffman Estate Not Special Deposi 


s. 


as execu- 
3ank, not- 


Disregarding for the moment appellant’s action 
toi- in withdrawing all monevs to his credit in the 
withstanding there was outstanding his check playable to 
the Hissionarv Societv, it is sufficient to sav in Answer to 
the first of appellant’s contentions that the transfer of de¬ 
posits from his savings account to his checking account 
and the issuing of a check against such checking account 
did not and could not in any way change the character of 
the account from that of any ordinary checking account by 
any depositor in a bank. No step was taken by jhe appel¬ 
lant to earmark such account in any manner, nc>r did the 
bank have knowledge of any intention on the part of the 
appellant to so earmark it. The fact that appellant had 
issued his check as executor in payment of a legacy under 



the HolYman will to the ^^lissionary Society pursuant to the 
order of the (’ourt adjudging* such legacy a valid claim 
against the estat(‘, did not, of cours(‘, change the relation¬ 
ship hetwcM-ii th(‘ hank and the estate as to such checking 
deposit ill any particular, or result in the earmarking of 
the funds of tin* eslato as a special trust fund in the d(‘- 
posits of tlu‘ hank. 

Ap])ellant*s own act in subsequently withdrawing all 
nionevs in his checking and savings accounts, including 
monevs necessarv to meet the outstanding check, is a com- 
plete refutation of his present contention. 

The order of the Probate Court instructing payment of 
the legacv had no effect other than to establish the right of 
the .Missionary Society to be paid. The liank was not a 
})arty to the litigation involving the validity of such legacy 
and in no wav could be bound bv the Court's order. 


77/c Case of Isaacs v. Stock. 


A similar contention upon strikingly similar facts was 
i*ejected by the Circuit C’ourt of Appeals for the Third 
Circuit, in the recent case of Isaacs v. Stock, 66 Fed. (2), 
advance sheiUs page 928. In that case several directors of 
a Xew J(*rs(‘v national bank signed a paper on August 
6, 1931, reciting the bank to be insolvent and requested the 
appointment of a receiver. The paper, which was later 
signed bv one Isaacs, who in addition to being counsel 


of the bank was 


also a director, further recited that an 


examination of the bank made on the 22d of the previous 
month disclosed losses rendering the bank insolvent. 

In addition to his personal deposits in the bank, Isaacs 
had one of $6,590, which he held as receiver under appoint¬ 
ment bv the Chancerv C’ourt of Xew Jersev. About fifteen 
minutes before the bank closed on August 5, 1931, and while 
a run on the bank was in progress, Isaacs, with knowledge 
of its perilous condition, undertook to have the deposit of 
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purpose, 
which he 
as on the 
question 


j)aid liini in bills which were placed in a safe deposit 
box of his in the bank. He held one kev of the box and 
the bank officer the other key. Such was the situation when 
the bank pass(‘d into the hands of the receiver. Thereafter 
the lat1(‘i’ tiled a bill in e(]uity aii^ainst Isaacs to compel 
him to joiii in o]venin^U' the deposit box and surrender the 
bills in (jiiestion to the receiver, on the ground that Isaacs 
was seeking to gain an unlawful preference, contrary to 
S(‘ction 91 of Tith' 12 of the U. S. (k)de, here in (luestion. 

Judge Buffiington, rendering the opinion of the Court, 
said I 

“We absolve Mr. Isaacs of anv sinister 

« 

He had on deposit personal funds of his own| 
made no effoi't to withdraw. What he did w 
mistaken theory that because the funds in 

wei*(‘ trust funds and were held bv him as receiver un- 

« 

del* the Court of Chancery, the national bani; was also 
a trustee and the national bank holds them not as a 
de]X)sit but as a trust fund entitled to prefer(?nce. We 
find no warrant for such contention. While as between 
Isaacs and the creditors of the company in thd chancery 
receivership this was a fund in the bank, andjthe latter 
was a trustee. But when Mr. Isaacs deposited such 
trust fund, it by no means follows that by the deposit 
of the fund in the bank, the latter receive 
trustee. In point of fact it received it as 
other deposits, mingled it with all other m 
l-iosited, and lawfully used it in its banking 
To hold otherwise would be to give a prei 
funds deposited by guardians, executors, administra¬ 
tors, and other trust custodians. IMoreover, the pos¬ 
session and control of the $6,500 had not parsed from 
the insolvent bank. When the receiver was appointed, 
the money, in the identical bills, was in the bank build¬ 
ing, and in a box of which the master key was, and is, 
retained by the bank and its receiver. The burden 
was on Isaacs to show his right to take the monev 
from the bank’s possession. This he has faj-led to do. 


d it as a 
it did all 
loneys de¬ 
business, 
erence to 
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The decree below will therefore be affirmed. This 
view renders it unnecessary to discuss the other ques¬ 
tions raised, all of which have been duly considered.’' 


While we believe this decision of the Circuit Court 
Appeals is decisive of the instant case and will be so 
e,‘arded by this (’ourl, we i)ass to a consideration of 
second contention of appellant, which is, in brief: 


of 

re- 

a 


That as ax okdixary depositor of a bank appellant had 

THE SAME RIGHT THAT ALL OTHER DEPOSITORS H.\D TO WITH¬ 
DRAW Ills DEPOSITS AT ANY TIME PRIOR TO THE ACTUAL 
CLOSING OF the BANK AND ITS BEING PLACED IN THE HANDS 

OF THE Receiver. 


The vice of tliis contention lies in the fact that the rela¬ 
tionship of a])pellant was not merely that of depositor, but 
that he was also mt 'officer of flic hank, and as such officer in 
possession of facts repardinp the impending insolvencg of 
the hank and having sueJf knowledge made the withdranvals 
in question. The law applicable to this state of facts is 
clear beyond dispute. 


Purpose of the National Banking Act. 

The purpose of the National Banking Act is to secure 
the preservation of the assets of national banks and their 
distribution among creditors fairly and without prejudice 
and that this may be accomplished, express provision 
against xireference of one creditor over others in contem¬ 
plation of insolvency is prohibited by Sec. 91, Title 12 of 
the United States Code. That section provides as follows: 

‘‘Sec. 91. Transfers bv Bank and Other Acts in Con- 
temyilation of Insolvency. All the transfers of the 
notes, bonds, 'bills of exchange, or other evidences of 
debt owing to anv national banking association, or of 
deposits to its credit; all assignments of mortgages, 
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sureties on real estate, or of judgments or decrees in 
its favor; all deposits of nioneij^ bullion or otl|er valu¬ 
able thing for its use, or for the use of any of its share¬ 
holders or creditors; and. all payments of nioney to 
either, made after the commission of an act of in¬ 
solvency, or ill contemplation thereof, made with a view 
to prevent the application of its assets in the manner 
prescribed by this chapter, or with a view to the prefer¬ 
ence of one creditor to another, except in pa^mient of 
its circulating notes, shall be utterly null and Void; and 
no attachment, injunction or execution, shall ]J)e issued 
against such association or its property befbre final 
judgment in any suit, action, or ])roceedingL in any 
State, county, or municipal court (R. S. Sec. 5242).” 
(Italics ours.) 


In tli(‘ case of Ilohcrts, Itcccircr v. Ililf, 24 I'Cd.i.")/!. 572, 


the Circuit (’ourt in construing this particular s|?ction of 
the Code declared: 

“The scheme of the act, of which this section is one 


of the provisions, contemplates a ratable distripution of 
the assets of national banks among their creditors in 
the event of insolvency; and the intention of ([ongress, 
to secure equality among creditors by the aijipropria- 
tion of all the assets of an insolvent bank for ratable 
division, is so dominating that the courts Ijave held 
that a creditor cannot obtain a preference by aldversary 
proceedings against the bank after insolvency lias taken 
place.” 

And, in Brou ne v. Sfronarh, 7 Fed. (2) 685, tilie Court 

I 

said: 

“The language of this section discloses the intention 
of enforcing the principle of equality among creditors 
of the insolvent bank.” 

In Merrill v. National Bank, 173 U. S. 13, the Supreme 
Court said: I 

“The distribution is to be ‘ratable' as to claims as 
proved or adjudicated, there is but one rule of propor¬ 
tion applicable to all alike.” I 
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See aUo 

Decaf Hr First Xafifnial Bank v. Johusmi, !)7 Ala. (ia,*); 

Cnr)f ExchaHfjr Ba))k v. Bhfc, 101 X. Y, .‘103. 

Tlh‘ rase narrows itself down, theiad'ore, to tlu' in¬ 
quiry of whether the a(*tion of the a]:)i)ellaiit in makini;’ these 
withdrawals was taken in contem])lation of the insolveney 
of the bank and with a view to obtaininir a preference of him¬ 
self over other creditors. 

Allegations of Motive Not Material. 

In determining this question the allegations of appellant 
as to motive can have no weight. The law presumes from 
given facts the intent and the resulting preference, if the 
withdrawal should be permitted to stand, is beyond question. 
The ai)])ellant was not called u]ion to testify in the proceed¬ 
ings below, but his own admissions, contained in his peti¬ 
tion, if deemed material, leave no room for doubt as to the 
motive which actuated him in making the withdrawals. He 
was the Assistant Cashier in charge of the savings depart¬ 
ment of the bank. He had for the last several davs of the 
})receding week seen, as he himself states, heavy and ab¬ 
normal withdrawals greatly in excess of new deposits. He 
was fearful that the bank would close and therefore, in order 
to safeguard the assets of the Hoffman estate, undertook 
to and did tak(‘ ])ossession of the moneys on de])osit (Pet. 
par. 8, K. 8.) 

It is urged that a])pellant not only was without knowledge 
of the actual insolvency of the bank, but in point of fact that 
the bank was not insolvent on February 27, 1933. The fact 
is established, however, by the undisputed testimony of 
Vice-President Baden, testifying in appellant’s behalf, that 
the Comptroller took possession of the bank at the con¬ 
clusion of the conference between him and the officers of the 
bank in the early morning hours of February 28, ^‘for the 
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reason that we were unable to continue to pay d(|?positors 
upon deniand.’' (R. 34.) | 

I 

'‘Whatever may he the rule as to when a bai^k may be 
said to be insolvent, the closine: of its doors and sus- 
l)ension of its business must be deemed prima facia 
evidence of insolvency.” Stoae v. Dodge, 96 llich. 524. 


dition of 
ertificate 


debts of 
lit of 100 


If conhrniation were needed of the perilous cor 
the bank at the time of suspension, it is found in c 
of the (k)inptroller subsequently issued on Marclij’Jo, 1933, 
in which it is cerlihed that U])on jiroiier accounti^iU’ by the 
Receiver it became iu‘cessary, in order to pay the 
the bank, for tlu‘ (/oiiiptroller to levy an assessiiu 
per cent upon tlu‘ stock of the shareholders of |ihe bank, 
amounting in the aggi‘egat(‘ to $1,000,000. (R. 2!j)-30.) 

In order, however, to make appellant's actioi'j in with¬ 
drawing the funds in question illegal under the stcltute, it is 
not necessary that the bank should have been insj^lvent, or 
that appellant should have had knowledge of \ 
solvency, but simply that he should have acted i 
Illation of impending insolvency. i 

The appellant was not simply the agent of the Estate for 


ictual in- 
1 conteni- 


which he was executor, nor the mere subordinate 
of the bank, as pictured in appellant's brief 


He was an executive officer of the bank, in possession of 


employee 
Ip. 15-17). 


knowledge of the bank’s affairs, by virtue of his |:josition as 
Assistant Cashier in direct charge of one of it s i most im¬ 
portant departments, and because of such knowledge acted 
as he did. I 

While it is true that Smith is not shown to have been 
a 2 :eneral executive officer of the bank, in the ^ense that 


he signed or certified cashier checks on other 


banks, or 


passed on loans or renewals, he was nevertheless]the execu¬ 


tive officer in direct charge of one of the most 


departments of the bank, having supervision over all the 


important 
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business of that department and exercising control over 
the tellers assigned to that work. lie had of necessitv, 
therefore, direct and complete knowledge not only of the 
condition existing in his own department, but ecpially of 
the fact that a run was in progress upon the other depart¬ 
ments of the bank. 


Xo one can read'the testimonv of Vice-President Baden 


(R. 30-34), or Cashier Cox (K. 34-36), in this record with¬ 
out sensing the tenseness and anxietv reflected throughout 
the bank from the steadily falling deposits and the precau¬ 
tions taken by those officials to kee}) in constant and im¬ 
mediate touch with the situation throughout the week pre¬ 
ceding the suspension of the bank. To contend, under the 
circumstances disclosed, that in making his withdrawals 

Smith did no more nor less than anv other customer who 

* 

withdrew deposits on that final day, and that he had no 
information superior to that possessed by other depositors 
as to the solvency, actual or contemplated, of the bank, is 
simply to ignore the undisputed facts. 

By the withdrawals in question appellant sought not 
only to prefer himself as executor over other depositors 
of the bank, but at the same time to prefer himself as 
trustee of the two savings accounts for his children. That 
his action under such circumstances constituted an invalid 


preference is sustained by many cases dealing with similar 
circumstances. 


Meaning- of Phrase “In Contemplation of Insolvency.” 

The courts have frequently been called upon to construe 
the meaning of the phrase “in contemplation of insol¬ 
vency” as used in the statute. Thus in Corpus Juris, it 
is stated: 

“A bank is solvent when it has enough assets to pay, 
within a reasonable time, all of its liabilities through 
its own agencies, and is insolvent when unable to 
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meet its liabilities as they become due in the Ordinary 
course of business, or, in shorter terms, when jt cannot 
pay its deposits on demand in accordance with its 
pi-()inise.” 7 Corpus Juris, p. 727. 

‘‘The term ‘insolvencv,’ as used in section ii3242. Re- 
vised Statutes, forbidding transfer of the assets of 
national banking associations after or in cdntempla- 
tion of such insolvency, has the same meaning as it 
had in tlie bankrupt act; that is, it does not mean 
an absolute inability of a debtor to pay his! debts at 
some future time upon a settlement and winding up 


of his affairs, Imt a ])resent inability to pay in|the ordi- 
narv course of business.” Case v. Citize)is\ Bank of 


Louisiana, 2 Woods ‘23. 

See also 

Market Bank of New York v. Pacific National Bank 


of Boston, 30 Hun. 50. 


“To make transfers, assignments, etc., vc^id under 
Section 52 (now Sec. 91 of the U. S. Code) |it is only 
necessary that the insolvency should be in contempla¬ 
tion of the bank making transfers; the parties receiv¬ 
ing the transfer need not know of or contemplate such 
insolvency.” Case v. Citizens Bank of Louisiana, 
supra. 


“A bank is considered to be in contemplatJion of in¬ 
solvency when the fact becomes reasonably apparent 
to its officers that the institution will presently be un¬ 
able to meet its obligations and will be obliged to sus¬ 
pend its ordinary operations.” Roberts, Rfceiver v. 
Hill, ‘24 Fed. 573. Quoted with approval by t)ie Circuit 
Court of Appeals of the Eighth Circuit inj Parks v. 
Knapp, 29 Fed. (2) 549. And again in First National 
Bank v. Anderson, 57 Fed. (2) 19. 

Presumption of Intent. 

The cases are also clear as to the law’s presupption of 
intent. The decisions uniformly hold that while |the intent 
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to prefer is essential, such intent will be conclusively pre¬ 
sumed whert* the transaction was such that it could have no 
other effect if allowed to stand than to work a i)reference. 


In Dnnicif v. Dana, 2 (’ushin»- 1/2, the Court said: 

“The intent to prefer is essential, but every person 
is to be presumed to intend the natural and ])robable 
eonsetpiences of his own act/' 

also 

Roberts, Receiver v. IllU, 24 Fed. 571; 

Xaflo)iaI Securitjj Bank v. Price, Receiver, 22 Fed. 

697 (allirmed 129 U. S. 223); 

Ball V. Herman Bank, 187 Fed. 750; 

In rc Planf-H(h'bin v. Mnnford, 148 Fed. 37. 

Invalid Preferences. 


In addition to the case of Isaacs v. Stock, supra, the case 
of In rc Plant-('orhin v. Mioiford, 148 Fed. 37, is strikiiii^lv 
in ])oint. In that chse, a day or two before oj)en insolvency 
of the bank and tlu^' closin.u' of its doors, the defendant, who 
was also a reeeivinu- and ])ayinu- teller, with full knowledge 
of the insolvency of the l/ank, drew his check against the 
funds of the bank and ])aid himself $3,100, which he claimed 
as a creditor of the bank. Such transaction the Court held 


to be an unlawful ])reference, recoverable in an action 
against the teller ])y the trustee of the bank in bankruptcy. 

The case of First Xational Bank aiul Trust Company, 
Receiver, v. Manniny et al., decided by the Supreme Court 
of Connecticut March 1, 1933, advance sheets Atlantic Re¬ 
porter, April 1, 1933, is also directly applicable. 

In that case the defendant. Treat, was treasurer of a 
bank, and with his mother-in-law had an account of $500 
in the savings department of the ])ank, carried under the 
name of Carrie Manning, R. B. Treat, agent. The bank 
became insolvent in December, 1931. On Thursday, De- 
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cember 17, a serious run started on the bank wlJich con¬ 
tinued on Friday, Saturday, Monday and Tuesdiliy. On 
Tuesday, the 2*2d, at 10 minutes before 3 o’clock, no funds 
remained in the bank. Payment was suspended, jhe bank 
c'losetl and a receiyer was appointed. It appeared t|iat Mrs. 
]\rannini;- informed Treat on Sunday she liad read o|‘ the run 
and reciuested him to look after her money, whicli she did 
not want tied up and directed him to withdraw it.| He did 
so on the following* Tuesday. The trial court held the with¬ 


drawal was not made in ordinary course, but was a 


payment 


made in contemplation of insolvency and with intent to 
]jrefer Mrs. ^Manning* ov’er other creditors and was void; 
that in making the withdrawal Treat was acting bdth as an 
offic'ial of the bank and as agent for his niother-in4aw, and 


that his knowledge as such agent was her knowlcj 
the course of its o])inion the Court said: 


dge. In 


“The legal situation therefore does not dilfer from 
that which would have existed if, with knowlcjdge that 
the bank was about to close, he had withdrawn his 
own dei)osit, in which case the almost ineyi|table in- 
f(‘rence would be that it was done in order to 
)>reference over other depositors. 

“The facts in this case establish the neces 
ment of fraudulent intent to prevent a distribution of 
assets of bank, as provided by the statute.”! 


obtain a 
sarv ele- 


rpon the same principle it was held in Brill v. Mclnnes^ 
14 Fed. (2) 306, cited and approved in Parks v. K^napp^ 29 
Fed. (2) 549, that the giving of security by an officer of the 
bank to i)revent the withdrawal by a depositor wffien, upon 
considering the situation, the officer must have ieen that 
failure w'as inevitable, w’as a transfer for pref(^rence in 
violation of the statute. 
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The Fact That Appellant Was the Eexecutor of an 
Estate, and Acted as Such in Making the Withdrawals in 
Question, Does Not in any Sense Cure Their Illegality. 

Isaacs V, Stock, supra. 

In Su'catzcU v. Bank, 147 Pa. St. 140, the plea of a 
bank director thatdiis action in withdrawing money from 
the bank on the day of its suspension was not in his indi¬ 
vidual cai)acity but. as a member of a partnership, for which 
he acted as agent, was held unavailing and his action 
illegal. 

So also a similar plea by the president of a corporation 
who was also ])resident of the insolvent bank, that his ac¬ 
tion in withdrawing the funds of the corporation was merely 
as agent for the corporation, was held immaterial. Clark 
V. Colton, 91 Md. 195. 

See also 

Slack V. :V. W. National Ba)ik of Superior, lOil Wis. 57; 

Ball V. Cennan Bank, supra; 

Xational Surety Bank v. Butler, 129 U. S. 223; 

Land v. Ulrich, 94 Okla. 240. 

The Three Leading Cases Upon Which the Appellant Relies 
in His Brief, pp. 32-38, Are Clearly Distinguishable from 
the Instant Case. 

The case of Tuttle v. Frelinghuysen, 38 N. J. Eq. 12, in¬ 
volved the purchase in due course by one Baldwin, who 
was an executor of an estate as well as the cashier of the 
bank, of four bills of exchange for account of the estate 
and payment therefor made by Baldwin’s check on the 
bank as executor. The drafts were placed in a box con¬ 
taining other papers of the estate, with a memorandum at¬ 
tached showing the purchase to have been made for the 
estate. The bank failed four days later and a receiver was 
appointed who relinquished the box and its contents to 
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Baldwin as executor, except the four drafts, which the re¬ 
ceiver claimed as assets of the bank. 

The Court held that Baldwin in the purchase of the 
drafts acted as the agent for the drawers thereof and as 
executor of the estate and not as cashier of the bank; that 
the purchase was made in due course as an investment for 
the estate and that although Baldwin knew at the tjime that 
the bank was insolvent, yet the transaction was a \^ona fide 
purchase for value and not a plan to secure prefejence for 
tlie estate over other depositors. 

The two remaining cases upon which appellant ifelies are 
equally distingaiishable. In neither of them does the bill 
allege the transfers in question to have been made in con- 
tenqdation of insolvency or with a view to the preference 
of one creditor over another. I 


involved 
ent bank 


power of 
nowledge 
failed to 


In Earle v. Carso)!, 188 U. S. 42, the question 
the double liability of a shareholder of an insolv 
upon a suit by a receiver to recover the amount bf an as¬ 
sessment levied by the Comptroller of the Currency on 
stock registered in the name of the defendant. | The de¬ 
fense interposed was that the defendant, prior tcJ the sus¬ 
pension of the bank, had sold the stock in good ^aith and 
had delivered the certificate, with an adequate 
attorney, to an officer of the bank and lack of 1^ 
upon the ])art of the vendor that the officer had 
perform his duty by noting the transfer on ihe stock 
register. j 

The case involved no question as to the houa ^^de char¬ 
acter of the transfer, nor of a preferential paymcjnt to one 
creditor over another of the bank. 

In the case of McDonald v. Bank, 174 U. S. 610, there was 
no allegation in the bill that the transfers in question were 
made in contemplation of an act of insolvency or with an 
intent to obtain a preference and no proof to su^^port such 
findings, nor did the evidence disclose any intention or ex- 
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pectation on the pari of the officers of the insolvent bank to 
})resently suspend business. 

The decision in the case merely holds u})on the facts dis¬ 
closed that the taking })Ossession of a bank by the Comp¬ 
troller of the Currency does not prevent remittances then 

in course of transmission bv mail to another bank in the 

« 

regular course of'business, in ])ursuance of a general ar- 
raimement bv which such remittances were to be credited on 
a constantly overdrawn account, from constituting pay¬ 
ments on the account. And further, that i)ayments made 


in due course of business bv a bank which is actuallv 


solvent do not constitute invalid t)references if they were 
not made in contetni)lation of insolvency or with a view to 
prefer one creditor over another. 


Conclusion. 

In the light of the foregoing authorities it is respectfully 
submitted that the act of this appellant while Assistant 
Cashier of the bank in withdrawing the funds to his credit 
as executor and placing same in the safe deposit box of the 
estate was an act made in contemplation of the impending 
insolvency of the bank and with a view to prevent the ap¬ 
plication of the bank's assets in the manner prescribed by 
the National Banking Act and to the preferment of appel¬ 
lant, as executor of the Hoffman estate, over other creditors 
of the bank and in cons(‘({iu‘nee was utterly null and void. 

It is respectfully submitted, therefore, that the order of 
the court below directing appellant forthwith to return to 
the receiver the currency withdrawn, in the amount of 
$30,031.09, should be affirmed. 

SWAGAR ShERLEY, 

■ Frederick DeC. Fat’st, 

Charles F. Wilson, 

Attorneys for Appellee. 
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